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LOCAL BILLS IN THE LEGISLATURE 


In the August issue of the Law Journal, under the above heading, we noted the fact that the Florida 
State Chamber of Commerce had taken a firm stand against the present method of passage of local bills 
by the State Legislature. We further stated that a mere comparison of the number of socalled local acts 
adopted by the Legislatures of 1919, 1921, 1923, 1925 and 1927 should convince any thoughtful lawyer 
of the serious menace existing in this situation, challenging, as it does, the whole theory of democratic 
self-government in the several communities in this State. 


In the next issue of the Journal we expect to discuss certain proposed constitutional amendments which 
are designed to assist in rectifying the present situation. 


In the meantime, we are glad to be able to state the position on this matter of Hon. Doyle E. Carlton, 
Democratic nominee for Governor of the State of Florida. Mr. Carlton’s letter, setting forth his position, 


is as follows: 


My Dear Mr. Cooper: 


Answering your inquiry as to my position on local 
legislation, beg to advise that in the platform upon 
which I was nominated, I presented what I conceived 
to be at least a partial remedy for the evil of local 
legislation. 

The Constitution clearly provides a method by 
which all bills of a local nature should be passed. I 
propose in accordance with my platform, as far as 
within my power lies, to see that the fundamental 
law is respected, and shall, therefore, veto every local 
bill not passed in accordance with the constitutional 
requirements. I am aware of the fact that in rare 
cases this will perhaps work a hardship but the gen- 
eral good, however, if this accomplishes the purpose I 
have in mind, will far outweigh the hardships of ex- 
ceptional cases. 

The right granted under our Constitution for the 


passing of local bills has been abused beyond measure 
to such an extent that it has become not only a curse 
upon the people but the bane of every Legislator. The 
practice pursued in a great majority of cases is a 
clear violation of the principles of the Constitution as 
well as every principle of representative government; 
for the delegation of a particular county or district 
on matters of a local nature are usually by the cour- 
tesy of other members allowed to legislate for this 
particular territory. This custom makes it all the 
more important that the constitutional requirements 
should be strictly adhered to and for my part I shall 
consider it my duty as far as possible to see that our 
fundamental law is observed. 
With best wishes, 


Very respectfully yours, 


DOYLE E. CARLTON. 
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THE JOURNAL'S ULTIMATE AIM 


A former president of the State Bar Association recently suggested to us that the ultimate aim of the 
Law Journal should ke the bringing together not only of the bench and the bar but also the bench, the 


bar and the public. 


If the Journal can succeed in bringing about a better understanding in the minds of 


the public what the bench and the bar are trying to do for the betterment of the practice of law, both within 
and without the courts, then something of real value to the entire community will be accomplished. 


That we are already making some progress toward this end is evidenced by an editorial recently pub- 


lished in the Florida Times-Union. 
judges and lawyers are doing. 


IMPROVEMENT IN COURT PROCEDURE 


Chief Justice William H. Ellis, of the supreme court of 
Florida, in a letter to all judges of the state, reminds them 
that “litigation is too éxpensive, too slow, too’ cumbersome, 
and too often productive of inaccurate results,” facts that 
must be evident to all jurists as well as to litigants and to 
laymen generally. 


The purpose of the letter sent out by Chief Justice Ellis is 
to carry into effect a call made by the Florida State Bar 
Association, through a committee of the executive council, upon 
the judges of the state to form a judicial section and make 
suggestions for improvement in the methods of judicial pro- 
cedure in the courts of the commonwealth, for improvement 
“in the methods and practices whereby litigation, as now handled. 
is hampered and delayed. 


The suggested improvement is a very necessary one, as 
all who have business with the courts can and do appre- 
ciate. In the language of the Law Journal, published under 
the auspices of the bar association, 


Persons very properly criticise the courts for long de- 
lays and groan under large costs of litigation, all brought 
about by the practice and procedure rules and. the necessity 
for their construction. The judges are the only ones who 
can bring to the improvement of those rules a free view- 
point and wide experience in noting their defects. It 
is their very apparent duty to assist the public they serve 
by bringing out such defects in the rules as they notice, 


and by suggesting changes for the better as these changes. 


occur to them. 


It is apparent that the judges are quite willing to take the 
action that they are requested to take. By making improve- 
ments that are needed and practically imperative, judges them- 


It is copied here to show the wide interest that the public has in what 


selves will be relieved of considerable work, not to speak of 
embarrassments and annoyances for which they are not re- 
sponsible, under existing conditions. Furthermore, and with 
improvements, such as are suggested, being made, it is more 
than likely that there will be less of criticisms and more of 
appreciation of the procedure in courts in which better methods 
are adopted and used in the administration of justice. 


In bringing about what is suggested in the matter of court 
procedure improvement, members of the bar can be of very 
great assistance. The judges can recommend and even put 
into use better methods than those now in vogue, but they 
still will need the co-operation which members of the bar them-- 
selves can give, and no doubt will give, in order that relief 
may be had from what has become an intolerable condition, that 
has come about by degrees and that needs attention, such as 
is proposed. 


There is no doubt that members of the bar, those who 
have most of pride in their very worthy profession, will do 
what they can in this matter of revising the rules of court 
procedure, as already they are giving indication of desire to 
elevate the profession of the law by requiring more of com- 
prehensive knowledge and understanding of the law on the 
part of those applying for admission to practice before the 
courts, as now is being required by the State Board of Law 
Examiners, which is a move in the right direction. In addi- 
tion, there needs to be constant vigilance, seeing to it that 
those already admitted to practice observe scrupulously the 
established codes and ethics of the bar in order that odium 
may not be cast on the bar as a whole. 


With judges and lawyers working together, and for a 
common purpose, although, in some instances, along dif- 


ferent lines, it cannot be otherwise than that vast improve- 
ments can be accomplished in court procedure, as well as in 
efficient administration of the law, generally. 
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PROOF OF FAIR VALUE 
AS A PREREQUISITE TO CONFIRMATION OF FORECLOSURE SALES 


By HERMAN ULMER, 


Is there any real equitable reason why a court of 
chancery should require, sua sponte, evidence as to the 
fair value of mortgaged premises before entering de- 
crees confirming Special Masters’ sales, in the absence 
of sore objection raised by a party to the suit or in 
the absence of some indication appearing in the record 
that the sale is tainted with fraud, oppression, surprise 
or some other sort of irregularity? 


Of course, if the defendant raises the objection that 
the price at which the premises were sold at the Mas- 
ter’s sale was grossly inadequate, it is the duty of 
the court to inquire into and determine this issue. 
Even then, however, the mere inadequacy of price in 
and of itself, in the absence of any fraud or other 
irregularity, should not be considered by the court as 
sufficient grounds to refuse a confirmation. While 
the books contain numerous cases in which courts (on 


objections duly raised by a party to the suit) have 


refused to confirm sales, or have set aside sales on 
the ground of inadequacy of price, yet in practically 
all of those cases the inadequacy was so gross as to be 
in and of itself an indication of fraud, or else there was 
present some additional element of unfairness or irreg- 
ularity. 19 R. C. L. 584; 42 C.J. 235; 42 C.J. 223; 
Wiltsie on Foreclosure (4th Ed.) Sec. 752. 


In the ordinary run of litigation, the function of 
courts is to decide disputes, and not to act as business 
advisors or guardians for litigants. If there are no in- 
fants or persons non compos mentis involved, and if 
the validity and regularity of the sale is not questioned 
by any party to the suit, and if the record appears 
regular on its face, it would seem on principle that 
a court would be going beyond its proper sphere in af- 
firmatively raising the question of irregularity itself 
and in demanding proof of the complainant of the fact 
that the property sold for a fair price. This fact would 
seem necessarily to be established by the presumption 
of regularity which attaches to the acts and doings of 
the Special Master, who is an officer of the court, and 
by the fact that the price at which the property has 
been sold was the highest and best bid that was offered 
at a public sale after due publication of notice, and by 
the fact that the defendant by his silence acquiesces in 
the fairness of the sale. Nevertheless, this practice 
of the courts in requiring proof of value, when the issue 
has not been raised, and when the proceedings are re- 
ported as being absolutely regular, obtains in some of 
the circuits in this state. 


Apparently, the fountain source of this practice is 
the following sentence appearing in the opinion in 


of the Jacksonville Bar. 


Jacksonville Loan & Insurance Company v. National 
M. & R. Co., 77 Fla. 825: 

“If the judge is of the opinion that the amount 
bid at the sale was inadequate, and inequitably 
less than the real value of the property, he should 
not confirm such sale, but should order a resale 
of the property.” 

Aside from the indefiniteness of this expression, 
there being no criterion defined for the determination 
of what constitutes either “real value” or “inequit- 
able” deficiency, it is plain that this language furnishes 
no authority for the practice of requiring proof of 
value as a condition precedent to confirmation when 
there is no indication of inadequacy in the record. 

In the first place, the statement was quite unneces- 
sary to the decision and is pure obiter dictum. As such, 
in the language of the Supreme Court itself, (Hart v. 
Stribling, 25 Fla. 435), it is 

“an individual impertinence, which, whether it 
be wise or foolish, right or wrong, bindeth none, 
not even the lips that utter it.” 

The point at issue in the above quoted case in 77 
Florida was solely whether or not, after the sale had 
been confirmed, the Chancellor could require proof of 
fair value as a prerequisite to entering a deficiency de- 
cree. It was held that he could not. The question of 
whether or not such proof could be required as a pre- 
requisite to confirmation was not before the court. 

In the second place, the language, even if it be con- 
sidered as a binding decision of the court, can not 
be construed to mean that when there is no suggestion 
of inadequacy in the record, the court, of its own mo- 
tion, must require proof of adequacy before confirm- 
ing a sale. 

The suggestion that the court should require a re- 
sale is limited to those cases where the court is of the 
opinion that the amount bid is inadequate. That is to 
say, where it has been made to appear to the satis- 
faction of the court, in the ordinary and usual way, 
that the price is inadequate within the meaning of in- 
adequacy as defined by precedent and the decisions in 
this jurisdiction, then the sale should not be confirmed. 

But this is merely another way of stating well set- 
tled law. The situations referred to by the court are 
only those wherein the legal inadequacy has already 
been established. Once it is established that the court 
“is of the opinion” that the price is inadequate, within 
the accepted meaning of that term, the refusal to con- 
firm must follow as a natural sequence. 

What we are considering here, and what the above 
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opinion does not refer to, is the case wherein the court 
is not of the opinion that the sale price is inadequate, 
where the court could not possibly be of such opinion 
in view of the fact that the proceedings are all regular 
and no fraud or unfairness is suggested. The question 
is, can the court superinduce such an opinion of in- 
adequacy by originating an inquiry on the subject in 
the absence of any evidence or allegation of unfair- 
ness? The mere stating of the question should be its 
sufficient answer. ‘ 


Fraud and irregularity will never be presumed. For 
a court itself to require affirmative evidence of fair- 
ness flies full in the teeth of this presumption, for 
by refusing to confirm the sale in the absence of such 
evidence, the court, in effect, presumes the existence 
of “inequitable inadequacy”, whatever that may mean. 
Instead of placing the burden of proving irregularity 
on the party asserting it, the court itself asserts it, 
and makes the complainant disprove it! 


The sentence above quoted says nothing about re- 
quiring proof of fair value under any circumstances. 
It starts at the point where the issue of fairness has 
already been decided and states the duty of the court 
under such circumstances. Not by any rational process 
can language stating what should be done, if the court 
is of a certain opinion, be construed as a mandate re- 
quiring the adoption of that opinion, in the absence of 
evidence to the contrary. 

That the author of this sentence had no intention 
of implying that a Chancellor should, of his own 
motion, require affirmative proof of value before con- 
firming foreclosure sales is demonstrated by the fact 
that Judge W. S. Bullock, of the Fifth Circuit, who 
wrote the opinion in the case, in actual practice in his 
own circuit, places no such construction on his own 
language. Upon investigation of the local chancery 
practice in the Fifth Circuit, it appears that when 
sitting as a Chancellor in foreclosure cases, Judge Bul- 
lock presumes every sale to be regular, and the amount 
bid at public auction to be a fair price, unless it af- 
firmatively appears that there is some irregularity in 
the proceedings, and that in the absence of an af- 
firmative showing of irregularity or inadequacy, he 
enters decrees of confirmation without putting the 
complainant on proof as to value. This position accords 
with principle and precedent and illustrates that the 
opinion in the Jacksonville Loan and Insurance Com- 
pany case can not be cited as authority to the con- 
trary. 

The actual point there decided was that it was re- 
versible error for the Chancellor to require, of his own 
motion, proof of value as a prerequisite to entering 
a deficiency decree. Does this holding not indicate that 
it would be equally as erroneous to require such proof 
as a condition precedent to confirmation of a sale regu- 


larly held, when the question is not raised by any 
party to the suit? 

It is true that the confirmation of a foreclosure 
sale is discretionary with the court. From this it can 
not be argued, however, that the Chancellor has an 
unrestricted right to prescribe conditions as an in- 
ducement to the exercise of this discretion. The dis- 
cretion is a judicial, and not a personal one, and 
must be exercised within well defined equitable chan- 
nels. 

“The act of the court in confirming or setting 
aside a judicial sale is an act of judicial discre- 
tion, but within certain definite limits beyond 
which it may affirmatively appear that there is an 
abuse of discretion. Such limits may appear on mo- 
tion to confirm the sale when there is no good 
reason on the face of the record for not affirm- 
ing the sale.” (Italics supplied.) 

Oklahoma Co. v. Hatcher (Okla.) 234 Pac. 203. 

As stated in Gaar v. Nelson, (Mo.) 148 S. W. 417, 
judicial discretion means, 

“A wise, and not an arbitrary, use of power.” 

Or, as defined in Bailey v. Toffe, 29 Cal. 422, judi- 
cial discretion is: 

“Not a capricious or arbitrary discretion * * * 
(It is) guided and controlled in its exercise by 
fixed legal principles * * * not a mental discre- 
tion to be exercised ex gratia, but a legal discre- 
tion, to be exercised in conformity to the spirit 
of the law.” 

Are not these limits of judicial discretion exceeded 
when a court refuses to confirm a sale until the com- 
plainant has produced affirmative proof of the fair- 
ness of the sale, when there is nothing on the face of 
the record to suggest fraud or irregularity, when the 
issue of inadequacy is not raised, when the parties to 
the suit are all sui juris, and the sale has been reg- 
ularly held? 


If it be contended that some proof of fairness is 
necessary in order that the court may have something _ 
before it on which its judicial discretion can operate, 
the answer is that the record is before the court, and 
in the absence of any evidence or indication to the 
contrary, regularity and fairness must be presumed. 
To require evidence under such circumstances, is to 
demand proof of that which has already been proved. 


A requirement of this kind places an unnecessary 
burden upon the complainant in having appraisals 
made and evidence produced to the court as to value; 
ignores the presumption of regularity which should be 
indulged in by the court as to the acts and doings of 
its own officers, in the absence of any question prop- 
erly raised as to such regularity, and substitutes in 
place thereof a presumption of irregularity; overlooks 
the fact that the truest criterion of market value is 
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the price which property will actually bring in the 
open market; and places mortgagees at a disadvantage 
in enforcing the security for their indebtedness. 

The value of security to a creditor is only the 
amount which such security will bring in cash to the 
creditor at a public sale at the time when he finds it 
necessary to foreclose his lien. It makes no difference 
what someone may think the fair or actual value of 
the property may be; it makes no difference what the 
value of the property may have been when the security 
was taken; nor what it may be in the future. Its value 
to the creditor is equivalent only to its power to ex- 
change itself for cash on the day when in the ordinary 
operation of a foreclosure suit the property is offered 
for sale by the Special Master of the court. If a mort- 
gagee has duly and fairly prosecuted his foreclosure 
suit, and if the Special Master appointed to hold the 
sale has duly and publicly advertised notice of the sale, 
and if the sale has been held openly and fairly, then 
the mortgagee has done all that he should be called 
upon to do. Unless objected to by the defendant or some 
party to the suit, such a sale should be confirmed. 

As stated in Snyder v. Blair, 33 N. J. Eq. 208: 

“The sum for which the mortgaged premises 
were sold must, so long as the sale stands, be tak- 
en, as between the parties to the suit, as a con- 
clusive test of the value of mortgaged premises. 
* * * The price, however, realized at the sale, 
whether it be more or less than is required to 
pay the pledgor’s debt, is the only known legal 
standard of value.” (Italics inserted.) 

This law, the court there said, 

“must be considered so firmly settled as to be be- 
yond alteration by the courts.” 

In Etter v. State Bank, 76 Fla. 203, our own Su- 
preme Court, citing the Snyder case, said: 

“As between the parties to the suit, the sum 
for which the mortgaged premises were sold must, 
so long as the sale stands, be taken as the con- 


clusive test of their value.” (The italics are new.) 


“As long as the sale stands’, can only mean, of 
course, as long as no good cause is shown for not 
allowing the sale to stand. Fraud or irregularity is 
never presumed, and the qualification, ‘‘as long as the 
sale stands”, can not be construed to mean that al- 
though no good cause appears, or is suggested, yet 
the court must take affirmative and original action to 
determine whether or not such good cause exists. 

Unless the question of irregularity is raised or af- 
firmatively appears of record, the court should not 
go beyond the report of sale itself, the purpose of con- 
firmation being merely to determine that the proceed- 
ings are regular on their face. 

“Where it appears from an examination of the 
report of sale, that * * * the sale was fair and 


free from fraud, it is the duty of the court to con- 
firm the sale.” (Italics supplied.) 
Wiltsie on Foreclosure (4th Ed.) Sec. 729. 

In requiring, of its own motion, affirmative evi- 
dence as to fair value, the court, in the eyes of the 
mortgagee, is placing itself in the position of a liti- 
gant instead of maintaining its position as an arbiter 
of disputed questions. If the defendant himself is not 
concerned, and the record is regular on its face, why 
should the court concern itself, and, contrary to pre- 
cedent, affirmatively inject the question of fairness 
and bona fides into the case? Of course, if any indica- 
tions of fraud or unfairness are apparent, the situa- 
tion would be different and the court’s obvious duty 
would be to raise the issue of fairness of price. We are 
here dealing, not with the special case, but with the 
average situation, where the entire proceedings are 
regular and fair, and in which the court, merely as a 
matter of routine, and out of what appears to be al- 
most a paternalistic solicitude for delinquent and dis- 
interested debtors, requires affirmative proof of value, 
when no question as to fairness is raised, either by 
the record or by any party to the suit. 

In one circuit at least, the court not only requires 
such proof in all cases, regardless of the facts involved, 
but makes the requirement in the decree ordering the 
sale, before the sale is held, and at a time when, as 
far as the court knows, the amount of the sale money 
may actually exceed the amount of the decree. 

The unfairness of such a procedure, insofar as the 
mortgagee is concerned, is due to the setting up of some 
unknown standard of fairness, and to the uncertainty 
of what must be proved in order to satisfy the court’s 
mind in each individual instance. What is fair value? 
As heretofore pointed out, insofar as the mortgagee is 
concerned, it is the price which the security will bring 
at a forced sale after due and proper proceedings and 
notice. To require any other and more uncertain stand- 
ard of fairness and to ignore the fact that the parties 
by their contract contemplated a forced sale (the only 
method of protection available to the mortgagee), is 
obviously to deprive the creditor of a portion of his 
security, and is, in effect, to change the contract of the 
parties. 

In some counties, the courts have gone so far as to 
require the plaintiff to establish that the property at 
the foreclosure sale was sold for a price equivalent to 
the “fair value of the property wnder normal condi- 
tions.” (The italics have been supplied.) Just why a 
creditor should be compelled to credit the secured in- 
debtedness with the value of the property under nor- 
mal conditions, if he is required to sell the property 
under sub-normal conditions, is difficult to understand. 
By the same argument, if pursued to a logical con- 
clusion, a creditor should be given the advantage of 
any increase of price at which the property might 
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be sold over and above its fair value under normal con- 
ditions. That is to say, he should be allowed to take 
the property and give the mortgagor credit on the 
indebtedness only to the extent of the fair value under 
normal conditions. No one, of course, would contend 
for such a principle. And yet it is no more illogical 
than that of holding the creditor to a fair value under 
normal conditions when he is compelled to realize on 
his security in a depression. | 

The pertinent expense of requiring this additional 
proof of complainant is also a considerable item. The 
only method of attempting to comply with the require- 
ment of the court is to secure affidavits of real estate 
men. Real estate men are in the business of making ap- 
praisals and complainants are not always free to pro- 
cure appraisals and affidavits without paying for the 
services of the appraisers. If this expense is included in 
the costs of the suit, as it properly should be if incurred 
at all, then the requirement results in an additional bur- 
den on the mortgagor. 

Furthermore, there is probably no field of thought 
in which opinions exhibit such a wide dispersion as 
in the realm of real estate appraisals. In a recent fore- 
closure suit in Duval County, involving the question 
of the propriety of the appointment of a Receiver for 
mortgaged premises, affidavits of value by prominent 
and leading real estate men were submitted to the 
court, which varied from $140,000.00 to $275,000.00 
The security consisted of an apartment house, which 
had been completed but a few months before. Construc- 
tion costs were all available insofar as the building 
was concerned. And yet the ihghest appraisal submit- 
ted was practically double the amount of the lowest. 
It is pretty well conceded by the bar that no form of 
evidence is quite so unsatisfactory as affidavits as to 
the value of real estate. With such a wide variety of 
opinions available, a complainant can generally pro- 
cure affidavits which will harmonize with the price at 
which the property was sold, so that in those cases the 
requirement of proof results in a mere formalistic rit- 
ual, burdensome and bothersome to the mortgagee. 

If, on the other hand, the mortgagee cannot pro- 
cure affidavits which harmonize with the price at 
which the property was sold, it does not necessarily 
follow that this price was not adequate within the 
meaning and spirit of the law. The sale having been 
fairly held, the price which the property brought at 
the sale was unquestionably its fair value at that time, 
opinions and guesses of experts to the contrary not- 
withstanding. In the absence of an actual sale, courts 
must necessarily rely on expert testimony and opinion 
evidence as to value. When a sale has taken place, 
however, fairly, openly, honestly and regularly, the 
price brought at the sale is a fact that no amount of 
opinion or presumption can alter. 

And regardless of what the opinion of real estate 


men may.-be as to value, yet, unless it be made to appear 
that at a second sale the property will produce a bet- 
ter bid, what useful purpose can be served by requir- 
ing a resale? If at the second sale the price obtained be 
no greater than that of the first sale, is the court to re- 
fuse to confirm the second sale also, and thus keep the 
mortgagee in court indefinitely, holding resale after 
resale on each succeeding Rule Day, until, perchance, 
in the course of years the market changes? Even when 
the mortgagor himself raises the objection of inade- 
quacy in price, the court will not order a resale in the 
absence of a showing that if the property is resold a 
larger price will be bid. 19 R. C. L. 581. 

It may be of some value, in this connection, to con- 
sider the procedure in the case of a Sheriff’s sale under 
execution. No proof of fair value is required as a pre- 
requisite to the validity of such a sale. It is not even 
necessary that the sale be confirmed. The sale is 
valid and the purchaser takes a good title by virtue 
of the Sheriff’s deed alone, regardless of the price 
paid, unless the debtor challenges the validity of the 
sale in a suit brought for that purpose. And even then, 
in the absence of fraud, mere inadequacy of price is 
not sufficient to set the sale aside. Lawyers Co-op. Pub. 
Co. v. Bennett, 34 Fla. 302. 

As said by the United States Circuit Court of Ap- 
peals (8th Cire.) in Hunn v. Lewis, 25 Fed. (2nd) 
271: 

“In the absence of fraud or irregularity, the 
price bid for land by a purchaser at execution 
sale, fixes the value of the land as between the 
parties.” 

Giving due weight to the fundamental differences 
between proceedings at law and those in equity, can 
there be any convincing reason why the same principles 
of proof should not govern foreclosure sales by Special 
Masters? In both cases, property of the debtor is being 
sold to satisfy a debt. In both cases the sale is con- 
ducted by an officer of the court, after due and proper 
notice. And the execution sale is probably even more 
onerous and more oppressive to the debtor, in view of 
the fact that the creditor can select any of the debt- 
or’s property for sale, and in view of the fact that the 
levy and sale is strictly ex parte and may be accomp- 
lished without actual notice to the debtor; whereas, 
in foreclosure, the mortgagee is limited to the prop- 
erty that both parties have agreed shall stand secur- 
ity for the indebtedness, and the sale is but a step in 
the proceedings to which the debtor is a party. 

Certainly, if the high bid at a regular execution 
sale is deemed to be the fair value of the property 
sold, without extrinsic evidence as to such fair value, 
in the absence of any question raised as to the validity 
of the sale, the amount of a Special Master’s sale in 
equity should be given the same evidentiary effect. Et- 
ter v. State Bank, 76 Fla. 203. 
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In considering the fairness or unfairness of requir- 
ing additional proof of value, in the ebserice of any 
issue raised on the point, it must be borne in mind 
that there is practically no recourse to the complainant 
but to comply with the procedure outlined by the court. 
Even though an order of the Chancellor refusing to 
confirm a sale, fair on its face, in the absence of any 
objections raised by any party to the suit, might be 
reversed on appeal, yet obviously as a practical mat- 
ter it is less burdensome to procure the evidence de- 
sired by the court, troublesome and expensive as that 
may be, rather than go to the greater trouble and ex- 
pense of prosecuting appellate proceedings. 

To require mortgaged property to be sold at the 
price at which the property may be appraised by real 
estate men, instead of at the price which it has actually 
brought at a fair and open sale, in due course of ordi- 
nary foreclosure proceedings, is to deprive mort- 
gagees of a considerable portion of the value of their 
security, is unsound in principle and will tend to bring 
mortgages in Florida into disfavor among the invest- 
ing class, upon which the future development of Flor- 
ida so largely depends. In the end it is going to result 
in a hardship upon the borrowing class, which ap- 
parently the procedure is intended to protect, for lend- 
ers of money, instead of being willing to lend up to 
fifty to sixty per cent. of the appraised valuation of 
the property, will be forced to limit their loans to a 
much lower percentage. 

In Maloney v. Webb, 122 Mo. 575, 20 S. W. 683, 
the court reversed a decree of the Chancellor setting 
aside a sale at a price equal to one-half the alleged 
value of the property. After pointing out that courts 
watch foreclosure sales with a jealous eye, and with 
a disposition not to sustain them unless conducted in 
all fairness, the opinion continued: 

“|. yet no case can be found in which such a 
sale was set aside upon the sole ground that the 
price was inadequate. Nevertheless, it is strongly 
intimated in some of the opinions that this might 
be done where the inadequacy was so gross as to 
shock the moral sense. At forced sales, property 
is often sold for 50 per cent. of its true value. 
While this fact may be the source of regret and 
enlist our sympathies for the one whose property 
is sacrificed, yet its occurrence is so frequent that 
it can hardly be said to be unexpected, much less 
to shock the moral sense. To set aside sales for 
such inadequacy would have a tendency to impair, 
if not destroy, the value of such securities, to 
seriously embarrass business operations, be pro- 
ductive of incalculable injury, and is without pre- 
cedent.” 

And in Roby v. Smith, 261 Mo. 192, 168 S. W. 965, 
it was said: 

“Tt is to be regretted that the property in con- 


troversy brought, at most, not more than one- 
fourth of its value at the trustee’s sale, but such 
things frequently happen, and will continue to 
happen as long as people encumber property for 
debts which they do not or cannot pay.” 

In both of the above cited cases, the sales were not 
held in the ordinary course of judicial proceedings, 
but were held by trustees under powers, and in each of 
those cases the mortgagor directly raised the issue of 
inadequacy of price. How much more applicable are 
these principles in cases where the sales are held by 
officers of the court in due course of legal actions, and 
where no party to the suit questions the propriety nor 
the price of the sale. 

It seems to be the practice of some of the courts of 
the state to require affirmative proof of fair value 
only in cases where a deficiency decree is sought. The 
distinction presents no apparent difference in prin- 
ciple. The same reasons (insofar as price is concerned) 
which would impel a court, in its discretion, to refuse 
to enter a deficiency decree, should impel. the court, 
in its discretion, to refuse to confirm:the sale, and vice 
versa. It is hardly consistent to apply one standard of 
fairness for the purposes of confirmation and another 
for the purposes of deciding whether a deficiency de- 
cree should be allowed. A great many elements may 
enter into and affect a court’s determination as to 
whether or not it would be proper to grant complain- 
ant a deficiency decree. The price for which the prop- 
erty sold is not properly one of those elements. If the 
price was such as to warrant the court in refusing a 
deficiency, then by the same token the court should 
not confirm the sale, deficiency decree or no defici- 
ency decree. If, on the other hand, the court would 
confirm the sale if no deficiency were asked for, then 
the court should proceed to determine upon the ques- 
tion of the deficiency without regard to the amount of 
the sale. The amount bid is important only in fixing 
the amount and not the propriety of a deficiency de- 
cree. J. L. & I. Co. v. N. M. R. & I. Co., 77 Fla. 825 (su- 
pra); Snyder v. Blair, 33 N. J. Eq. 208 (supra). 

If it be argued that a judicial sale is never an ab- 
solutely fair sale, that property offered on the block 
never brings its actual value, the answer is that the 
inevitable loss from such a situation should fall on the 
defaulting debtor and not on the creditor. It was neces- 
sarily contemplated by both parties at the time the 
mortgage was made that in event of default the prop- 
erty would be sold in foreclosure proceedings. The 
purpose of his mortgage having been to secure the 
creditor, not only in the payment of the indebtedness, 
but also against any loss or expense in realizing on his 
security, it would seem to be clear that the mortgagee 
should be protected against the loss caused by the 
shrinkage in value resulting from the nature of the 
sale. A forced sale is the only means available to a 
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mortgagee to realize on his security, and therefore 
the fair value of this security to him should be the 
actual price brought at such forced sale, assuming, of 
course, that it was fairly and regularly held. If this 
value is not sufficient, after the payment of expenses, 
to pay the mortgagee what is due him, then he should 
have a deficiency for the balance, unless there be other 
equitable considerations (not the amount of the sale) 
that influence the judicial discretion of the Chancel- 
lor to the contrary. 

But, it may be said, the mortgagee may buy in 
the property himself and then in a few weeks or 
months, resell at a profit. The answer is obvious. The 
mortgagee should not be compelled to speculate with 
the property. All he wants is security. He may resell at 
a profit. On the other hand, he may resell at a loss. 
The court can not assume either the one or the other. 

As a matter of fact, the mortgagee may not be 
. the purchaser at all. The sale may well have been to 
a third party and the position of the mortgagee is 
not affected by what the purchaser may later realize 
on the property. 

The mortgagor has had just as much opportunity 
as the mortgagee to interest purchasers at the highest 
possible figure and it may safely be presumed that all 
possibilities for realizing the greatest possible amount 
on the sale have been fully developed. 

In case of a purchase money mortgage, where the 
original mortgagee forecloses and himself buys in the 
property, thus being in the position of having both 
his property and the cash payments already made, 
the situation might appeal particularly to the heart 
and conscience of a court of equity, and the price at 
which the vendor-mortgagee bid in the property might 
well be one of the many factors that the court would 
consider in determining the question of confirming 
the sale or entering a deficiency. There is, of course, 
much to be said against the rule requiring additional 
proof of fairness, even in such circumstances. The 
vendor-mortgagee has certainly lost the profit he would 
have made if the vendee-mortgagor had not contracted 
with him, and if the mortgagee had sold to someone 
financially responsible. And here, too, as hereafter 
pointed out, the mortgagor still has his remedy of 
petitioning to set the sale aside if the price is really 
inequitably or unconscionably insufficient. 

Nevertheless, whatever may be the merits or de- 
merits of the arguments applicable to such a special 
(although at this particular time, fairly common) situ- 
ation, the fact remains that none of such arguments 
has any bearing on the case of a lender-mortgagee, who 
parts with cold cash upon mortgage security, or who 
accepts mortgage security for an existing indebted- 
ness, or who purchases for cash a mortgage originally 
given to someone else. 

In such cases at least, the highest bid at a public 


sale held in due course of foreclosure proceedings, in 
the absence of any challenge of its fairness, should, as 
a general rule, be accepted by the courts as the highest 
evidence of fair value and should be acted upon for 
the purposes of confirmation and deficiency. 

In the small percentage of cases where, due to pe- 
culiar circumstances, the sale, although regular on its 
face, has actually been for a sum “grossly inadequate” 
within the meaning of the rule, the rights of the 
mortgagors will not have been prejudiced by reason 
of the fact that the court has confirmed the sale 
without affirmative proof of value. He can still pe- 
tition the court to set the sale aside. Would it not 
be more expeditious, and more equitable to all parties 
concerned, to place the burden on the mortgagor of 
proving unfairness, either on objections to confirm- 
ation or on petition to set aside the sale, rather than 
to put the burden on the mortgagee, in all cases, to 
disprove unfairness? 

That such will be the position of our Supreme 
Court, if the question is ever presented, is indicated 
by the principles already established by the decided 
cases. 

As already pointed out, there is nothing in the case 
of Jacksonville L. & I. Co. v. National M. R. & I. Co., 77 
Fla. 825, to the contrary. The only language in that 
decision remotely affecting the situation here being 
considered refers only to cases where the court is of the 
opinion that the amount bid was inadequate. That 
case does not touch upon the situations now being 
discussed, where the court has no such opinion, and 
yet in order, possibly, to develop such opinion, requires 
evidence on the subject. 

On the other hand, in Lawyers Co-op. Pub. Co. v. 
Bennett (supra) 34 Fla. 402, where an action was 
brought to set aside an execution sale, it was held: 

“The general rule is that mere inadequacy of 
price alone is not sufficient to set aside a judicial 
sale. Where such inadequacy is connected with or 
shown to result from any mistake, accident, sur- 
prise, misconduct, fraud or irregularity, the sale 
will generally be set aside.” 

This rule was repeated and followed in the case of 
MacFarlane v. MacFarlane, 50 Fla. 570, a foreclosure 
suit, in which a motion had been made to set aside a 
Master’s sale previously confirmed in the same pro- 
ceedings, and in the case of Marsh v. Marsh, 72 Fla. 
142, which was a separate original equity suit brought 
to set aside a Special Master’s sale in a foreclosure 
proceeding. 

Since, as held in the Etter case, the price bid for 
the property, as long as the sale stands, is the con- 
clusive test of its value, and since, as everybody knows, 
fraud can never be imagined or presumed, and since, 
as held in the foregoing cases, sales will not be set 
aside for inadequacy of price, unless fraud or irregu- 
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larity is shown, it therefore would appear to be settled 
in Florida that, as a general rule, when there is no 
indication or suggestion in the record of fraud or 
unfairness or irregularity of any kind, the amount 


of sale must be accepted as the highest evidence of the 
value of the property and the sale should be confirmed 
without first requiring the mortgagee to produce ex- 
traneous proof of fairness. 
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PROGRESS OF WORK OF STATE BOARD OF LAW EXAMINERS 
By J. HENRY BLOUNT of the Jacksonville Bar, Chairman of the Board. 


The State Board ‘of Law Examiners of Florida 


came into being by Chapter 10175, passed by the Flor-. 


ida Legislature of 1925, and is now rounding out its 
third year of existence. During this brief period, 
the personnel of this Board has changed from time to 
time, although the policies and rules adopted by its 
first members have, in the main, remained unchanged. 


The Act creating the Board sets forth specifically 
when and where the examinations shall be held, how- 
ever, it has been made apparent to the writer that 
there are quite a number of members of the bar who 
are not familiar with the rules of the Board deal- 
ing with applications for admission. Consequently, 
they find themselves unable to give any immediate in- 
formation to those making inquiries of them relative 
to taking the examination. Hence, the purpose of this 
article is to disseminate this information to the mem- 
bers of the bar. It is also thought, since the Florida 
State Bar Association Law Journal having a wide 
circulation amongst the lawyers of the State and hav- 
ing attained the excellence and usefulness which it 
has, that it would be fitting not only for news pur- 
poses, but for permanent record, to publish therein 
immedately after each examination, the names of the 
successful applicants, together with their addresses, 
who have been admitted to the bar, and to this end, 
those applicants who were admitted at the examina- 
tion recently held at Tallahassee, on June 18th, are 
here given: 


Mrs. Ruby F. Barney, 
1712 Barnett Natl. Bank Bldg., 
Jacksonville, Florida. 
Michael E. Baum, 
15 Anthony Arcade, 
Coconut Grove, Florida. 
Douglass. Bell, 
P. O. Box 85, 
Arcadia, Florida. 
John H. Bledsoe, 
705 W. Hillsborough Ave., 
Tampa, Florida. 
Thomas D. Boyd, 
DeLand, Florida. 
Charles T. Branham, 
No. 9 Philips Bldg., 
Orlando, Florida. 
L. E. Broome, 
No. 9 Philips Bldg., 
Orlando, Florida. 
Sam Bucklew, 
236 Plant Ave., 
Tampa, Florida. 


John F. Burrow, 
55 North Orange Ave., 
Orlando, Florida. 
Henry R. Carr, 
512 Seybold Bldg., 
Miami, Florida. 
George L. Carter, 
University Station, 
General Delivery, 
Gainesville, Florida. 
Stuart H. Cavanaugh, 
512 Bisbee Bldg., 
Jacksonville, Florida. 
Benjamin Cohen, 
305 Jefferson Avenue, 
* Miami Beach, Florida. 
Millard B. Conklin, 
c/o Merchants Bank & Trust Company, 
Daytona Beach, Florida. 
Allen Crenshaw, 
P. O. Box 1603, 
West Palm Beach, Florida. 
Robert W. Davis, Jr. 
1443 East University Ave., 
Gainesville, Florida. 
Thomas A. Dechman, 
359 Challen Ave., 
Jacksonville, Florida. 
Ralph Dell, 
c/o The Evening Independent, 
St. Petersburg, Florida. 
James T. Etheredge, 
DeSoto City, Florida. 
James B. Flaherty, 
825 Madrid St., 
Coral Gables, Florida. 
J. Walter Hall, 
P. O. Box 3266, Penn. Station, 
Daytona Beach, Florida. 
P. B. Huff, 
c/o Hillman & Merriday, 
Palatka, Florida. 
A. Frank Katzentine, 
Talladega Springs, Alabama. 
Claude L’Engle, 
525 Barnett Natl. Bank Bldg., 
Jacksonville, Florida. 
Gerdine Lumpkin, 
c/o Collins & Collins, 
Title Ins. Bldg., 
Miami, Florida. 
Charles A. Lyons, 
Waverly Hotel, 
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Miami, Florida. 
Hal Y. Maines, 
105 E. Main St., 
Lake Butler, Florida. 
Jeptha P. Marchant, 
c/o Jno. S. Edwards, Atty., 
Lakeland, Florida. 


Henry Meloy, 


1424 Cherokee Ave., 
Gainesville, Florida. 

Luster M. Merriman, 

107 Farmers Bank Bldg., 
Vero Beach, Fla. 

Lewis DeB. Milledge, 
9th Floor Biscayne Bank Bldg., 
Miami, Florida. 

Edward A. Miraglia, Jr., 

14 Roberts Bldg., 
Tampa, Florida. 
Francis J. McKeown, 
325 Comeau Bldg., 
~ West Palm Beach, Florida. 

Clarence A. Neeley, 

2312 S. W. 16th Terrace, 
Miami, Florida. 
John N. Neeley, 
2312 S. W. 16th Terrace, 
Miami, Florida. 
John L. Nixon, 
P. O. Box 1005, 
Ft. Pierce, Florida. 

James G. Payne, 

Meyer Keyser Bldg., 
Miami, Florida. 

Aaron M. Reder, 
Meyer-Keyser Bank Bldg., 
Miami, Florida. 

Gurvis Richard, 

301 Stovall-Nelson Bldg., 
Tampa, Florida. 

James C. Rowell, 

805 Security Bldg., 
Miami, Florida. 
Alfred E. Sapp, 


9th Floor Bank Bay Biscayne Bldg., 


Miami, Florida. 
Richard M. Sassnett, Jr., 
c/o Baker & Rutherford, 
Jacksonville, Florida. 
Henry G. Simmonite, . 
lst Trust & Savings Bank, 
Miami, Florida. 
J. P. Strong,. 
Room 811, Wallace Blag., 
Tampa, Florida. 
Earl K. Sumner, 
34 Ft. Pierce Bank & Trust Co., 


Ft. Pierce, Florida. 
W. C. Tisdale, 
Downey Bldg., 
Sarasota, Florida. 
Edward H. Wackerman, 
413 Paloma Drive Beach Park, 
Tampa, Florida. 
George W. Walters, 
Southern Realty & Investment Co., 
Tampa, Florida. 
Albert T. Westbrook, 
Clearmont, Florida. 
Wm. K. Whitfield, Sr., 
507 Exchange Bldg., 
Orlando, Florida. 
Wm. K. Whitfield, Jr., 
509 Exchange Bldg., 
Orlando, Florida. 
Carl A. Widell, 
700 Tallapoosa St., 
West Palm Beach, Florida. 
Marshall C. Wiseheart, 
c/o U. S. District Court Fed. Bldg., 
Miami, Florida. 
Homer W. Wright, 
500 Exchange Bldg., 
Orlando, Florida. 


During the early days of the existence of the 
Board, the number of applicants for admission ex- 
ceeded all expectations, and the facilities of the Board 
were heavily taxed. New problems were continually 
arising and matters of policy had to be determined. 
The work was not an easy task but the members 
of the Board readily responded and willingly gave 
their time toward the arranging of the many details. 
Precedents were soon established. To Honorable Fran- 
cis P. Fleming, its first Chairman, and Honorable 
Robert H. Anderson, his successor, is due much credit 
for the smooth functioning of the Board at this time. 
The large number of applicants at the time was due, in 
a large measure, to the extraordinary activity in real 
estate in Florida, but during the last eighteen months, 
the average number of those taking the examinations 
is approximately ninety. At the first examination 
conducted by the Board in October, 1925, there were 
479 who took the examination, while only 85 took the 
examination in October, 1927; 79, in February, 1928; 
and 110, in June, 1928. Nine examinations have been 
given since the creation of the Board; 1964 having 
taken the examinations and out of this number, 926 
have passed and have been issued licenses. To this 
number of those who have passed the regular exam- 
inations, is to be added; of course, those who have 
received their licenses by reason of their graduation 
from the law schools of this State, who are, under 
the law, admitted without examination; 133 having 
been admitted by reason of their graduation from the 
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University of Florida, and 118 from Stetson Univer- 
sity. From the above figures, it will be noted that 
since the first examination in October, 1925, the num- 
ber of lawyers in the State of Florida has been in- 
creased by 1177. The percentage of these who have 
remained in the State and who are practicing, we have 
no record of. 

Each applicant is required to appear personally 
before a sub-committee of this Board for a charac- 
ter investigation as to his moral qualifications previous 
to his appearing at Tallahassee for the written ex- 
amination touching upon his knowledge of law. It 
takes much time for the members of the Board to 
take care of this detail work, however, the work is 
interesting and the members of the Board feel that 
they are doing their bit for the profession. By reason 
of the character investigation which each applicant 
is required to submit to, the number of those per- 
mitted to take the examination has been somewhat 
diminished, but those falling in this category are not 
as numerous at present as formerly when the num- 
ber of appplicants was several times larger, due to 
the influx during the real estate “boom” days. 

Honorable Robert H. Anderson, in his article, 
“Admission to the Bar in Florida,” published in the 
September, 1927, issue of the Florida State Bar As- 
sociation Law Journal, discusses the decisions relat- 
ing to the admissions to the bar and the former pro- 
cedure had in this State prior to the enactment of 
Chapter 10175. Mr. Anderson also treats of the phases 
of the Board work and calls attention to certain 
amendments to the Act which were passed by both 
the House and Senate of the 1927 Legislature, but 
failed to receive the approval of the Governor. In 
his able and exhaustive article, Mr. Anderson points 
out how this Board could be of more service to the 
profession provided it had adequate powers relative 
to bringing about disbarment proceedings. Under our 
present law, the Board only has investigation powers 
and if, after investigation, it concludes disbarment pro- 
ceedings should be brought, it makes its recommen- 
dations to the State’s Attorney. In theory, this may 
be well and good, but in practice, where local prej- 
udice and politics are oftentimes allowed to creep into 
matters of this kind, it is believed that if the Board, 
of its own motion, could file disbarment proceedings 
and have its committee, uninfluenced by local preju- 
dice or politics, to prosecute such proceedings and, in 
this way, a lawyer who is corrupt and dishonest in his 
practice, and against whom a complaint is filed, could 
be promptly dealt with. 

The matter of complaints against lawyers is one 
of the major propositions that the Board of Examiners 
has had to contend with. It may admit an applicant 
but after he is once admitted, the power to deal with 
him thereafter, insofar as this Board is concerned, is 
practically nil. The situation is a matter which de- 


serves the careful consideration of the Bar Associ- 
ation, for it is believed that if the law touching dis- 
barment is amended in some satisfactory way that the 
numerous complaints would be greatly decreased, and 
a more wholesome situation would prevail. 

There is a way which suggests itself to the writer 
whereby the Board of Law Examiners could be of 
service to the established members of the bar and to 
those being admitted from time to time. Honorable 
G. T. Whitfield, Secretary of this Board and Clerk 
of the Supreme Court, is continually receiving let- 
ters from successful applicants inquiring where they 
may obtain positions. Each member of the Board re- 
ceives letters of like import. It is a well known fact 
that many of those who are admitted are being forced 
into other lines of endeavor for the reason that they 
are utterly unable to obtain law connections. If the 
members of the ‘bar wishing to employ assistants 
would only communicate their wishes to the Board, 
oftentimes the desired connection could be made. Should 
the Board establish any such service, it would be 
taking on work not contemplated by the law but if 
such assistance is to be desired, this Board is in a 
position to co-operate. 

Germane to the purpose of this article, attention 
is invited to Rule 1, of the Supreme Court, recently 
amended, which provides: 

“All examinations for admission to practice law 
by the State Board of Law Examiners of this state 
(as authorized by chapter 10175, Acts of 1925), shall 
be conducted on the following subjects: 


Torts 

Contracts 

Quasi Contracts 

Criminal Law 

Criminal Procedure 

Personal Property 

Equity Jurisprudence 

Wills 

Domestic Relations 

Common Law Pleading 

Florida Common Law Pleading 
Equity Pleading and Practice 
Sales 

Real Property 

Constitution of the United States 
Constitution of Florida 
Agency 

Brief-Making 

Evidence 

Executors and Administrators 
Private Corporations 

Public Service Corporations 
Municipal Corporations 
Insurance 

Partnership 

Mortgages 


14 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


Damages 

Negotiable Instruments 

Abstracts 

Trusts 

Judgments 

Legal Ethics 

Rules of Practice in Circuit Courts and 
Supreme Courts of Florida. 

All applicants for admission to the bar must have 
studied and familiarized themselves with the fore- 
going subjects. Any standard or approved text may 
be used for that purpose. 

APPEARANCE OF FOREIGN ATTORNEYS 

IN SUPREME COURT 

Attorneys at law in good standing of other states 
may appear in particular cases in the courts of this 
state, when under the rules of comity of such states, 
attorneys from Florida are similarly permitted to 
appear; but attorneys of other states shall not do a 
local or general practice in this state without ob- 
taining a certificate upon examination as required of 
applicants of this state. Any brief to be filed by any 
such foreign attorney shall be signed by some member 
of the bar of this court.” 

Regular printed forms have been prepared by the 
Board and are furnished applicants who desire to 
take the examination. The procedure in applying for 
admission has been regulated by the following rules: 

Rule 1. Applications.—Each Applicant for admis- 
sion to the bar shall file his petition with the Secre- 
tary of the State Board of Law Examiners, in Talla- 
hassee, Florida, at least sixty (60) days before the 
examination which he intends to take. Such applica- 
tion shall be made upon the forms adopted by the 
Board of Law Examiners and shall be accompanied 
by the $25.00 fee, certificates and proof prescribed. 

Rule 2. Each applicant shall supply the Board of 
Law Examiners, or any committee thereof, or any 
member thereof with any assistance or information 
which it may request concerning the moral character, 
the standing, the general education and the legal 
knowledge of the applicant. Each applicant shall ap- 
pear before the State Board or any committee there- 
of, or any member thereof, when and as often as 
required. 

Rule 3. An applicant under the age of twenty-one 
years may apply for admission provided his or her 
disabilities of non-age have been removed by a Cir- 
cuit Court sitting in the State of Florida. 

Rule 4. No particular credit will be given for a 
degree or diploma from any correspondence school 
of law, but study with such a school will be accept- 
ed as study under proper direction. 

Rule 5. Standards recommended by the American 
Bar Association are recognized by the State Board 
of Law Examiners of Florida as a proper goal which 
lawyers applying for admission to the Bar of Florida 


should attain in the near future. Law schools approved 
by the American Bar Association are approved by this 
Board. 

Rule 6. Reasons should be given for each answer. 
An answer consisting of a single word, as “Yes” or 
“No,” will not be satisfactory, and may receive no 
credit. 

Rule 7. All questions except those as to bank- 
ruptcy and the Constitution of the United States are 
to be answered with reference to Florida law. 

Rule 8. While examinations will be largely writ- 
ten, the Board may give to any applicant an oral 
examination in addition. 

Rule 9. In grading examination papers, the Board 
will take into consideration spelling, grammar, punc- 
tuation, neatness and accuracy of expression displayed 
by the applicant in writing his answers, but will, of 
course, consider mainly the legal acquirements of the 
applicant as disclosed by his answers. 

Rule 10. No applicant shall be admitted to practice 
law who does not answer with substantial accuracy 
seventy-five per centum of the questions propound- 
ed, or who fails to answer satisfactorily sixty per 
centum of the questions on any subject. 

Rule 11. Applicants having failed on an examina- 
tion shall not be eligible to take the next succeeding 
examination. 

(Note: This part of Rule 11 has been re- 
pealed and the taking of successive examinations 
is permitted.) 

Every application by one who has failed on a 
previous examination to take a subsequent examin- 
ation must be filed with the Board at least thirty 
days prior to the date of such subsequent examina- 
tion. No others will be considered. 

Rule 12. (As amended) The following persons and 
classes of persons are prohibited from practicing law 
in Florida and need not apply for examination: 

(1) Persons not citizens of the United States. 

(2) Persons not of good moral character. 

(3) Persons who have been convicted of any 
infamous crime. 

Rule 13. No previous residence in Florida is re- 
quired prior to the filing of the application for ex- 
amination. It is necessary that the application shall 
show that the applicant intends in good faith to become 
a resident of Florida, and to practice law in Florida. 

Rule 14. Only citizens of the United States will be 
admitted. If you are not a natural born citizen at- 
tach to your application proof of American citizen- 
ship. 

Rule 15. All applications for examination must be 
on the printed form supplied by the Board. No others 
will be accepted. 

Rule 16. All applications for examination must 
be on file with the Secretary of the Board at least 
sixty (60) days prior to the date of holding such 


- 
vee 
bite 
> 
| 
1 
a 
| 
ij 
| 
- 
| 
‘ 
H 
1 
‘co 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 15 


examination and must be accompanied by a fee of 
$25.00. 


Rule 17. All communications should be addressed 
to G. T. Whitfield, Secretary Board of Law Exam- 
iners. Tallahassee, Florida. 


The Board is now composed of the following mem- 
bers: Philip D. Beall, Pensacola; Roy Chapman, Lake 
City; T. R. James, Crestview; E. M. Johns, Starke; 
J. L. Kelly, Clearwater; Ernest Metcalf, West Palm 
Beach; Lewis Twyman, Miami; Tom Whitaker, Tam- 
pa; and J. Henry Blount, Jacksonville. G. T. Whit- 


field, of Tallahassee, is Secretary to the Board. 


When carrying on work of this character, there is © 
bound to be some criticism, and instances of such have 
come to the attention of the Board. This is to be re- 
gretted as the Board is endeavoring to be impartial 
and to treat all alike who have to appear before it. 
The assistance and co-operation which is being receiv- 
ed from the bench and the bar and the various bar 
associations throughout the State greatly facilitate the 
functioning of the Board in passing judgment upon 
the moral qualifications of the applicants. This co- 
operation is greatly appreciated and it is sincerely 
hoped that such harmony will continue to be th prac- 
tice. 


. 
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FLORIDA STATE BAR ASSOCIATION 


President 
Robert H. Anderson, 


_ Jacksonville, Florida. 


Treasurer 
John B. L’Engle, 
Jacksonville, Fla. 


The following notes are furnished by the Executive 
Secretary of the Dade County Bar Association: 

Word has been received in Miami of the election 
of Judge Edith M. Atkinson, Judge of the Juvenile 
Court, to the office of Vice President of the Florida 
Division of the American Bar Association. Judge At- 
kinson was a delegate from the Dade County Bar As- 
sociation to the meeting of the American Bar Associa- 
tion held recently in Seattle. 


Officers of the Dade County Bar Association, E. 
Clyde Vining, President, are busily engaged in formu- 
lating plans for operating a legislative bureau in con- 
nection with the next session of the Florida Legisla- 
ture. It is planned to appoint a committee to investigate 
each item of proposed legislation, and to write bills for 
such acts as are endorsed by the Association. The Sen- 
ator and Representatives from Dade County will co-op- 
erate with the Bar Association, in order that all pro- 
posed legislation can be carefully investigated and ex- 
amined sometime prior to the meeting of the Legisla- 
ture. 


The entertainment Committee of the Dade County 
Bar Association has begun to make plans for the next 
meeting of the Florida State Bar Association which 
will be held in Miami March 15 and 16, 1929. It is plan- 
ned to make this meeting a record one in point of at- 
tendance and work. Lavish entertainment features will 
be provided for members, their wives, and friends. 


Word has been received from Seattle that the Pres- 
ident and the Executive Council of the American Bar 
Association have selected Miami as a meeting place for 
their mid-winter Conference. The date has been set 
for January 15. Invitation to hold the meeting in Mi- 
ami was extended by the Dade County Bar Association 
through Robert H. Anderson, President of the Florida 
State Bar Association. W. I. Evans of Miami, Chair- 
man of the Entertainment Committee of the Dade 
County Bar Association, and an official of the Ameri- 
can Bar Association, will have charge of arrangements 
for this meeting. 


EXECUTIVE COMMITTEE AMERICAN BAR ASSO- 
CIATION SELECTS MIAMI FOR MID-WINTER 
MEETING 


It will doubtless be of a great deal of interest to 


Secretary 
Gov Hutchinson, 
Jacksonville, Fla. 


the members of the Bar of Florida to learn that the 
Executive Committee of the American Bar Association 
has accepted the invitation tendered to it through 
the Executive Council of the Florida State Bar Associ- 
ation to hold the mid-winter meeting in Miami. 

This Committee is composed of the following: 

Gurney E. Newlin, Los Angeles, California, Presi- 
dent of the American Bar Association. 

John H. Voorhees, Sioux Falls, South Dakota, 
Treasurer of the American Bar Association. 

William P. MacCracken, Jr., Chicago, Illinois, Sec- 
retary of the American Bar Association. 

Silas H. Strawn, Chicago, Illinois, Retiring Presi- 
dent of the American Bar Association. 

Edward A. Armstrong, Newark, New Jersey, Chair- 
man of the General Council, American Bar Association. 

Edgar B. Tolman, Chicago, Illinois, Editor of the 
American Bar Association Journal. 

Thomas W. Davis, Wilmington, North Carolina. 

Bruce W. Sanborn, St. Paul, Minnesota. 

Guy A. Thompson, St. Louis, Missouri. 

James F. Ailshie, Coeur d’Alene, Idaho. 

J. Weston Allen, Boston, Massachusetts. 

Frank Pace, Little Rock, Arkansas. 

‘Charles A. Boston, New York City. 

Province M. Pogue, Cincinnati, Ohio. 

Ralph A. Van Orsdel, Omaha, Nebraska. 

The mid-winter meetings are usually attended by 
the Chairman of the various sections of the American 
Bar Association and by scores of prominent lawyers 
from every section of the United States. The date of 
the meeting is January 15, 1929. The Headquarters, 
while not yet definitely fixed, will probably be at the 
Fleetwood Hotel, Miami Beach. 

The Dade County Bar Association, which joined in 
the invitation, together with the Chamber of Commerce 
of Miami and the Mayor of that City, expect this meet- 
ing to be widely attended and result beneficially in 
actively identifying this section with the Association. 

Committees have been appointed on Entertainment 
and Arrangements and are preparing to extend to their 
distinguished guests that hospitality which has made 
for Miami a world wide reputation. 

The Jacksonville Bar Association, through its Pres- 
ident, Mr. Lee Guest, and its Executive Committee, 
has invited the visitors to spend the day in Jackson- 


ville prior to the convening of the Miami meeting. Ar- 


rangements are being made by the Tampa attorneys to 
have the West Coast city visited on the return trip. 
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Many members of the Florida State Bar Associa- 
tion are planning to make the trip to Miami and par- 
ticipate in the entertainment features arranged by the 


AMERICAN BAR ASSOCIATION 
MEETING IN SEATTLE 
(By HON. ROBERT H. ANDERSON, 

President, Florida State Bar Ass’n.) 

The meeting of the American Bar As- 
sociation in Seattle was preceded by a 
conference of Bar Association dele- 
gates which convened at the Olympic 
Hotel of that city on Tuesday, July 
24th, Chairman Josiah Marvel of Wil- 
mington, Delaware, presiding. 

Mr. Marvel, whom many of our mem- 
bers will recall for the able address de- 
livered at the last meeting of the Flor- 
ida State Bar Association at Tampa, 
made a very interesting and instructive 
report on his favorite subject, namely, 
“The Rule Making Power of the Courts.” 
It is Mr. Marvel’s confident belief that 
the courts, the bar and the law making 
power are coming to a full realization 
of the necessity of putting the entire 
machinery of legal procedure in the 
hands of the courts themselves, the in- 
evitable result of which will be a more 
efficient administration of justice. 

The report of the committee on State 
Bar Organizations showed in elaborate 
detail the result of the Committee’s 
activities in the several states in rais- 
ing the standard for admission to the bar 
and accomplishing an affiliation between 
local and state organizations and state 
associations with the American Bar As- 
sociation. 

The meeting of the Association prop- 
er took place on the following day and 
was opened by addresses of welcome 
from the local and state associations of 
Seattle and Washington. This was fol- 
lowed by a splendid address by Mr. 
Silas H. Strawn of Chicago, President of 


Association. 


the American Bar Association. The de- 
livery of President Strawn’s address con- 
sumed more than an hour and therefore 
a discussion of its various phases is 
impossible, but to those interested in 
the important legal topics of the day a 
reading of the address in full will doubt- 
less prove to be illuminating and refresh- 
ing. 

The evening of the first day was fea- 
tured by an address by the Hon. Hugh 
Kennedy, Chief Justice of the Supreme 
Court of the Irish Free State on “The 
Character and Sources of the Constitu- 
tion of the Irish Free State.” Judge Ken- 
nedy traveled across the Atlantic Ocean 
and across the American Continent to 
attend the meeting. His well prepared 
discussion was received with a great deal 
of enthusiasm. This was followed immedi- 
ately by the President’s reception. 

The business session on the second day 
was largely consumed by Committee Re- 
ports, the report of the Committee on 
Professional Ethics probably receiving 
preferred consideration. 

One of the finest addresses which it 
has been the pleasure of such an Asso- 
ciation to hear was delivered on the sec- 
ond evening by Hon. Harlan Fiske Stone, 
Associate Justice of the Supreme Court 
of the United States, his subject being 
“Fifty Years of the Work of the United 
States Supreme Court.” The paper was 
not only exceedingly carefully prepared 
but was excellently delivered and Judge 
Stone’s pleasing manner and charming 
personality quickly won for him the en- 
thusiastic admiration of his audience. 

Judge Stone’s address was followed by 
a most spectacular pageant on “The 
Signing of Magna Charta.” This took 


Miami Bar and avail themselves of the opportunity of 
meeting and hearing the officials of the American Bar 


place in the new civie auditorium at 
Seattle. A foreword was prepared by 
Dean Roscoe Pound. The pageant was 
enacted by a specially selected cast and 
is believed to have been the first thing 
of its kind ever shown. It was so well 
received by the members of the Associ- 
ation and guests from the lay public in 
large numbers that the General Council 
recommended its re-enactment for the 
purpose of taking moving pictures. 

On the morning of the last day the 
officers for the ensuing year were elect- 
ed. The new President is Mr. Gurney E. 
Newlin of Los Angeles, California. Sec- 
retary William P. McCracken, Jr., was 
re-elected, as was Treasurer John H. 
Voorhees. The new members of the Exe- 
cutive Council are Messrs. Guy A. 
Thompson of St. Louis, Missouri, Bruce 
W. Sanborn of St. Paul, Minnesota, and 
Thomas W. Davis, of Wilmington, North 
Carolina. 

On Saturday the Tacoma Bar Associ- 
ation entertained the visitors by a trip 
to Mt. Ranier, Washington, and the 
Washington Bar Association by a trip 
to Victoria, British Columbia. It being 
impossible, of course, to take both trips 
the same day, either trip was optional 
with the members. 

The officers elected at the Seattle 
meeting for Florida are the following: 

Member General Council, Robert H. 
Anderson, Jacksonville. 

Vice President, Edith M. Atkinson, 
Miami. 

Members Local Council, William H. El- 
lis, Tallahassee; C. J. Morrow, Tampa; 
W. I. Evans, Miami; George P. Garrett, 
Orlando. 
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FLORIDA SUPREME COURT OPINIONS 


(The opinions of the Florida Supreme Court filed prior or to the 15th of the month previous to publication 


date will be published in full each month by the Law Journal. 


Each opinion is published by permission of the 


Supreme Court upon the understanding that it is subject to change in substance upon a petition for rehearing, 
or subject to such verbal change in phrase or sentences as the Court may deem necessary prior to publication 


in the official volumes of the Supreme Court reports. 


Copies of the opinions as filed are furnished to the 


Law Journal through the courtesy of Mr. G. T. Whitfield, Clerk of the Court.—Editor). 


FRED OSIUS, 
Plaintiff in Error, 
Vv. DADE COUNTY. 
THE STATE OF FLORIDA, 
Defendant in Error. 
STRUM, J. 

Plaintiff in error, hereinafter called the defendant, 
takes writ of error to a judgment convicting him of 
manslaughter. The charge is based upon the alleged 
culpable negligence of defendant in driving an auto- 
mobile along the Miami-Miami Beach causeway reck- 
lessly and at a rate of speed greater than was reas- 
onable and proper under the circumstances, resulting 
in the automobile being driven by the defendant into 
Biscayne Bay, two of the passengers therein being 
drowned, for the death of one of whom defendant was 
on trial. 

The transcript discloses the following procedure 
at the close of the trial: 

“Whereupon, at 4:05 o’clock P. M., the jury re- 
tired to consider their verdict, and at 4:38 o’clock 
P. M. returned to the Court room and were polled. 

“The Court: Have you arrived at a verdict, 
gentlemen? 

“Foreman Cohen: Your Honor, we have dis- 
cussed this case somewhat and we came to the 
conclusion that the Court has not given us ample 
instructions in his charge. We would like to 
know as to the degree of any verdict in case there 
is a conviction. We would like to know the va- 
rious degrees of the verdict to convict, and unless 
we have it we cannot thoroughly arrive at the 
verdict. 

“The Court: Well, there are no degrees of 
manslaughter, and that is all that the defendant 
is charged with here. He is either guilty of 
manslaughter, because there are no degrees. If 
you find him guilty your verdict will be: We, the 
jury, find the defendant guilty of manslaughter 
as charged in Count 1. If you find him 
not guilty, of course, your verdict will be: We 
the jury find the defendant not guilty, there not 
being any degrees of manslaughter. Either just 
manslaughter or nothing, that is all. 

“Foreman Cohen: Your Honor, is there any 
recommendation following the verdict? 

“The Court: If the jury desire to, after rend- 
ering their verdict they can come to me and ex- 


press their desires about that, but it would not 
be proper to put it in the verdict; or you can put 
it in the verdict if you desire to. 

“Foreman Cohen: Have I the permission of the 
Court to inquire to what extent any recommenda- 
tion would affect a verdict? For instance, if a - 
verdict is rendered with a recommendation for 
mercy what effect would it have on the verdict. 

“The Court: It would not have any effect on 
the verdict. The statute provides that in all crim- 
inal cases the jury, in addition to the verdict of 
guilty of any offense, may recommend the ac- 
cused to the mercy of the Court or to executive 
clemency, and such recommendation shall not qual- 
ify the verdict except in capital cases. In all cases 
the Court shall award the sentence and fix the 
punishment or penalty prescribed by law. 

“Foreman Cohen: Now, your Honor, the ju- 
rors further wish to know what the penalty is in 
case of a verdict of guilty. 

“The Court: It ranges from a fine to a pen- 
itentiary offense. It is left to the judgment of 
the Court for the imposition of the sentence. 

“Foreman Cohen (addressing other jurors) : 
Is that all? 

(Affirmative replies). 

“Foreman Cohen: Thank you, your Honor. 

To all of which proceedings the defendant, by 
his attorney did then and there except. 

Whereupon, the jury retired to further con- 
sider their verdict, returned to the Court room at 
5:10 P. M., and were polled. 

“The Court: Have you arrived at a verdict, 
gentlemen? 

“Foreman Cohen: We have, your Honor. 

“The Court: Pass it to the Clerk. 

“The Court: Read the verdict. 

“Mr. Galbraith (Deputy Clerk): ‘We, the 
jury, find the defendant guilty of manslaughter as 
charged in Count 1 of the information with the 
recomendation of extreme mercy, so say we all.’ 
Isadore Cohen, Foreman.” 

Defendant contends that the procedure just quoted 
constitutes a harmful error in that the language used 
by the trial Judge tended to improperly influence and 
coerce the jury in arriving at their verdict of guilty. 

In Garner v. State, 28 Fla. 113, 161, 9 South. Rep. 
835, 29 A.L.R. 232, after prescribing the proper prac- 
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tice to be followed by trial judges in charging the jury 
with reference to our Statute permitting a recommen- 
dation to mercy in criminal cases (Sections 6095, 6096, 
Rev. Gen. Stats. 1920), this court further said: “We 
would not hesitate to reverse a case where it appeared 
either from the charge, in so far as it bore on this 
point, or from such part considered with others, that 
the jury ‘might have been’ influenced in the use of 
their discretion, by something falling from the judge.” 
See also Lovett v. State, 30 Fla. 142, 11 South. Rep. 
550; Newton v. State, 21 Fla. 101. Lester v. State, 37 
Fla. 382, 

Though doubtless not so intended, and though the 
trial judge was unquestionably actuated only by a 
desire to aid the jury in their deliberations as far as 
was proper, the instruction by the trial judge that “if 
the jury desire to, after rendering their verdict they 
can come to me and express their ‘desires’ about” the 
punishment strongly tends to influence the verdict of 
the jury in the particular circumstances under which 
the charge was given,—at a critical time during the 
deliberations of the jury when they were unable to 
reach a verdict and were in the state of mind indicated 
by the foreman’s remarks. Indeed, that the court’s 
response to the foreman’s questions would be so used 
is to be inferred from the inquiry. While it is proper 
to charge the jury that they may recommend the ac- 
cused to the mercy of the court or to executive clem- 
ency, this duty is best performed, as this court has 
said in the Garner and Lovett cases, supra, by simply 
stating the terms of the Statute to the jury and stating 
that the making or withholding of the recommenda- 
tion is a matter which the law has placed entirely in 


their discretion. And when it is patent, as it is here, 


that the jury is unable to reach a verdict because of 
a concern over the penalty, the trial court in order to 
avoid improperly influencing the jury in the circum- 
stances should make it plain that such a recommenda- 
tion (in prosecutions other than for murder in the 
first degree) is not binding upon the court, but in 
order to be effective must meet with the approval of 
the trial judge. To omit the latter caution under the 
circumstances is likely to lead the jury to infer that 
their recommendation as to punishment will be fol- 
lowed or at least weighed by the court, and thus in- 
fluence them in reaching a verdict. Especially is this 
true when the jurors are informed that they may 
state their “desires” to the court, instead of making 
a “recommendation.” The jury should be given to 
clearly understand that they have nothing to do with 
fixing the punishment. The charge here considered is 
not only faulty in the respect just stated, but it tran- 
scends the scope of the Statute providing for a rec- 
ommendation to mercy by the jury. The Statute con- 
templates that any such recommendation shall be made 
as a part of the verdict, and as a recommendation 


only. The jury should clearly understand the latter 
aspect of the matter. The charge of the trial judge 
that the jurors might come to him after the verdict 
and express their “desires” as to the punishment in- 
fers too strongly an invitation from the court to treat 
with them after the verdict upon a question wholly 
foreign to their function and which should not enter 
into their deliberations, thus tending to provoke preju- 
dicial indifference to a proper discharge of their duty 
as jurors. If the jurors receive the impression from 
the court that their “desires” as to punishment after 
a verdict of guilty will be considered by the court, or 
that by the expression of their “desires” they may 
ameliorate the consequences of a conviction, such an 
impression in a doubtful case will be almost certain 
to affect the verdict. 

Although no promise was made by the court with 
respect to leniency, and although the court further 
stated that it was the province of the court to award 
the sentence and fix the punishment or penalty pre- 
scribed by law, the jury might well have understood 
from the language used by the trial judge and the cir- 
cumstances under which it was used that their “de- 
sires” would be weighed in pronouncing judgment, 
thereby injecting into the deliberations of the jury 
the considerations entirely foreign to the issues, and 
which might, and probably did in this case, influence 
the jury in reaching a verdict of guilty. 

When the jury returned to the court room and 
asked for further instruction, it was apparent they 
were encountering difficulty in reaching a verdict, 
because they were concerned as to the punishment to 
follow. The evidence in some of its most essential fea- 
tures was conflicting. Cannon v. State, 107 South. 
Rep. 360. The concern of at least some of the jurors 
as to the degrees of manslaughter; as to whether they 
could recommend the defendant to mercy; and if so, 
what the effect thereof would be; and lastly, as to the 
possible penalty of a verdict of guilty, plainly indicate 
a reluctance on the part of at least some of the jurors 
to convict. Under these circumstances, a statement 
from the court that the jurors might come to him 
after the verdict and express their “desires” as to 
the punishment is very likely to weigh with the jurors 
in reaching their verdict. After the jury had been 
out about thirty-three minutes the foreman stated 
that unless the jury had further instructions it could 
not “thoroughly arrive at a verdict.” After the collo- 
quy between the court and the foreman hereinabove 
set out, a verdict was promptly returned. The jury’s 
recommendation to “extreme mercy” indicates that it 
was found as a result of compromise, and probably be- 
cause of the jury’s expectation that the court would 
indulge their recommendation by dealing lightly with 
the defendant. 

Had the trial judge embraced in his original charge 
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to the jury a proposition that the punishment follow- 
ing a verdict of guilty “ranges anywhere from a fine 
to a penitentiary offense, and that it is left to the 
judgment of the court for the imposition of the sen- 
tence; but that if the jury desires to, after rendering 
their verdict they can come to me and express their 
‘desires’ about the punishment,” the error in such a 
charge, particularly in a case where there is sharp 
conflict in the evidence, would be plain. The remarks 
of the trial judge here under consideration have the 
same effect as formal instructions. West v. State, 
55 Fla. 200, 46 South. Rep. 93. 

The degree of punishment to be imposed can in 
no wise affect the weight of the evidence upon which 
the jury is required to base its judgment. The jury 
is therefore not concerned with the punishment. See 
Eggart v. State, 40 Fla. 527, 25 South. Rep. 144; 
Abney v. State, (Miss.) 86 South Rep. 341; Hogg v. 
State, (Ala.), 89 South. Rep. 859. The deliberations 
of the jury should be confined to the evidence before 
them, and should be uninfluenced by other consid- 
erations or suggestions. The moment their delibera- 
tions are tinctured by suggestions or influences other 
than the evidence, that moment their legitimate and 
highly prized function is prejudicially impaired. In 
consequence, their verdict does not rest solely on the 
evidence. When we consider that the existence of a 
reasonable doubt entitles a defendant to an acquit- 
tal, and that a very slight circumstance may affect 
that question, the danger of putting before the jury 
any improper distractions becomes more apparent. 
In a prosecution for manslaughter, the one issue for 
the jury is: Is the defendant guilty as charged? Any- 
thing, therefore, tending in any appreciable degree to 
divert the attention of the jury from that issue, or 
to create in their minds the impression that the court, 
to some extent, will assume their responsibility, de- 
prives the verdict of its most essential characteristic, 
that of independence. State v. Kernan, 135 N. W. Rep. 
362, 40 L. R. A. (N. S.) 239; State v. Kiefer, 91 
N. W. Rep. 1117; I Ann. Cas. 268; State v. Gill, 14 
S. C. 410; Territory v. Griego, 42 Pac. Rep. 81; People 
v. Harris, 43 N. W. Rep. 1061; People v. Santini, 222 
N. Y. Supp. 693; People v. Chartoff, 75 N. Y. Supp. 
1088; Miller v. U. S., 37 App. (D. C.) 138; Allerbe 
v. State (Miss.), 30 South. Rep. 37; McBean v. State, 
53 N. W. Rep. 497; DeKelt v. People, 99 Pac. Rep. 
331; 16 C. J. 1090. 

To correctly advise the jury as to the maximum 
and minimum punishment under the charge may not 
within itself constitute reversible error when it is 
done as an incident to other charges and it does not 
appear that the information tended to coerce a verdict 
of guilty. But where it appears likely that the charge 
as to the possible punishment, coupled with permis- 
sion from the trial judge to the jurors to come to 


him after the verdict and express their “desires” as 
to the punishment, may have resulted not merely in 
harmonizing the views of the jurors upon the facts, 
but constituted an impelling influence in finding a 
verdict of guilty upon evidence in which there is 
sharp conflict, upon the assumption that their desires 
as to punishment would be taken into consideration, 
it is harmful error. The circumstances disclosed by the 
record strongly indicate that such may have been, 
and probably was, the case in this instance, and un- 
der those circumstances a new trial should be grant- 
ed. The error lies, notin the fact that the trial 
judge charged the jury upon the punishment, but 
in the additional language of the judge hereinabove 
quoted, which tended, under the circumstances stated 
above, to divert the attention of the jury from the 
evidence and to induce them to base their verdict up- 
on extraneous considerations. Though undoubtedly 
inadvertent on the part of the trial judge, it was 
harmful error. 

Reversed and new trial awarded. 

ELLIS, C. J. and BROWN, J., Concur. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., Concur in the opinion and judgment. - 

Opinion filed July 24, 1928. 


FIRST AMERICAN BANK & TRUST 
COMPANY, a Banking Corporation 

of Florida, as Receiver of the 
Farmers Bank & Trust Co., a 

Banking Corporation of Florida, 

and ERNEST AMOS, Comptroller of 


the State of Florida, 


Appellants, 
TOWN OF PALM BEACH, FLORIDA, a 
Municipal Corporation, organized 
and existing under and by virtue 
of the laws of the State of 
Florida, 
Appellee. 

And PALM BEACH COUNTY. 
FIRST AMERICAN BANK & TRUST COMPANY, 
a Banking Corporation of Florida, as 
Receiver of Farmers Bank & Trust 
Company, a Banking Corporation of 
Florida, et als., 

Appellants, 
BOARD OF COMMISSIONERS OF LAKE WORTH 
INLET DISTRICT, a Corporation under 
the laws of the State of Florida, 
Appellee. 
BUFORD, J. 
Two cases have been consolidated. Farmers Bank 
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and Trust Company was a State Banking Corporation 
doing business in West Palm Beach, Florida. It had 
financial reverses and was compelled to close its doors 
under the State Banking Laws. At the time the Bank 
closed its doors the Town of Palm Beach had on de- 
posit therein approximately $1,162,755.54. The Board 
of Commissioners of Lake Worth Inlet District had 
on deposit in the Bank at that time approximately 
$1,593,522.92. Each of the depositors had demanded 
and received certain collateral in the form of se- 
curities and surety bonds. After the Bank was closed 
the depositors sold the collateral security and col- 
lected the amounts pledged in the security bonds. The 
Town of Palm Beach realizing therefrom approxim- 
ately $289,658.01 and the Board of Commissioners 
of Lake Worth Inlet District realized approximately 
$730,605.33. These depositors each then sought to 
have their respective claims allowed in full by the 
receiver without surrendering to the receiver the 
process obtained from the sale and settlement of the 
collateral and or without deducting from the full 
amount of the said claims respectively the amounts 
realized respectively from the collateral. The receiv- 
er refused to allow the claims in full and demanded 
of each of the depositors that the net amount received 
from the collateral held by each respectively should 
be deducted from its claim and thereupon that the 
claim should be filed for the balance or that each of the 
such depositors respectively surrender to the receiver 
the amount realized from its collateral and then file 
a claim for the full amount of its deposits on the 
date of closing. Each of the depositors then filed suit 
to require the receiver to allow proof of the full 
amount of their respective claims represented by the 
amount of their deposit at the time the bank closed 
its doors. Demurrer was filed in each case and over- 
ruled. From the order overruling the demurrer in 
each case appeal was taken. On reaching this Court 
the issues in both cases being identical and the ap- 
pellant in both cases being identical, the cases were 
consolidated. The questions here presented are, first, 
whether or not a State banking institution may pledge 
collateral securities to guarantee a depositor against 
loss of such deposit; second, if such collateral secur- 
ity may be pledged; then, in the event of the bank be- 
coming insolvent, will a depositor holding coliateral 
securities be allowed to prove only the balance of the 
claim after deducting the value of such securities, or 
will such depositor be allowed to prove its claim in 
full without regard to the existence of any collateral? 

The authority of a State banking institution to 
guarantee deposits by pledging collateral security is 
controlled in many States by statute. In others it is 
controlled by court decisions based upon what the 
courts conceive to be a proper public policy. In oth- 
ers, as in this State, the question of such authority 


may be said to be controlled by a legislatively estab- 
lished public policy. 

Sections 143 and 148 Rev. Gen. Statutes of Fla. 
established the policy of requiring certain state of- 
ficials to deposit the monies of the State in such banks 
in the State as will offer the best inducement as to 
interest and security and these statutes must be con- 
strued to be a recognition by the legislature of the 
State of Florida of the authority of State Banks, all 
of which are organized under legislative authority, 
to pledge collateral security to protect deposits of 
public money and thereby establishes a public policy 
which should be given weight by the courts of this 
State when dealing with that question. 

Aside from the legislatively established public 
policy which must be deemed to apply to deposits 
of public funds (and it is not necessary for us to now 
determine whether this policy applies to deposits of 
private funds), we view with approval the law as 
enunciated in the case of United States Fidelity & 
Guaranty Co. v. the Village of Bassfield, a very re- 
cent case decided by the Supreme Court of Missis- 
sippi and reported in 114 Sou. page 26, which is “A 
bank may receive special, specific and general de- 
posits and give security for them.” Citing Morse on 
Banks and Banking, Vol. 1 Sec. 63 page 122. This 
authority is supported by Wylie v. Bank, 63 S. C. 406; 
41 S. E. 504; Cameron v. Christy, 286 Pa. 405, 133 
Atl. 551; Ward v. Johnson 95 Ill. 215; McPherson, 
National Bank Commissioner, v. National Surety Co. 
72 Colo. 482, 212 Pac. 489; Richards v. Osceola Bank 
79 Iowa 707, 45 N. W. 294; and Wethington v. Jones 
41 Texas Civil Appeals 463, 91 S. W. 818; Ahl v. 
Rhodes 84 Pa. 319; Williams v. Ahl (Arizona) 249 
Pac. 755. 

In Cameron v. Christy, 286 Pa. State Reports 
406, which was cited with approval by the Supreme 
Court of Mississippi in the case of United States 
Fidelity Co. v. Village of Bassfield, supra, the Court 
say: 


“The right of a bank to pledge property to se- 
cure loans or deposits was sustained in Ahl v. 
Rhoads, 84 Pa. 319, and has also been upheld in 
other jurisdictions; Richards v. Osceola Bank, 
79 Ia. 707; McFerson v. National Surety Co. 72 
Colo. 482; Waro v. Johnson, 95 Ill. 215; Morse on 
Banks and Banking, section 63. In McFerson v. 
National Surety Co., supra, the court said (page 
483): 

‘There is no question that a Bank, in order 
to secure deposits may give security for them. The 
giving of the indemnifying bonds was within the 
authority of the banks, and was a matter of or- 
dinary business. The banks owned the securi- 
ties pledged to the surety company and had full 
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right so to pledge them. It is further undoubted 
that when collateral has been pledged as securi- 
ty the pledger has no right to such collateral 
until the purpose of the pledge has been ful- 
filled. It is unnecessary to cite authorities on 
these points.’ 

There is authority to the contrary, holding 
that a bank is not authorized to pledge its assets 
as collateral security for funds deposited with 
it by certain of its customers, the theory being 
that to permit such act would be to confer pow- 
er on officers of the bank to give a preference to 
favored customers (Commercial Bank & Trust 
Co. v. Citizens Trust & Guaranty Co., 153 Ky. 
566). This decision was based mainly on the con- 
struction of the banking laws of that state, it 
being held that since no express power to pledge 
assets was given in the provisions of the act re- 
lating to deposits, no such power would be im- 
plied. The court in’ this last-named case also 
recognized an exception where the law required 
security before a deposit could be made, as in 
the case of public funds, in which case it would 
necessarily have the right to furnish the re- 
quired security.” 

We disposed of the first question presented by 
holding that state banks in the State of Florida may 
lawfully pledge securities to protect deposits of pub- 
lic funds. Both the secured deposits involved in the 
case here under consideration constituted public funds, 
therefore, it is not necessary for us to at this time 
attempt to determine and to say whether or not de- 
posits of private funds may be likewise protected by 
the pledging of securities to the depositor. 

It has been contended that to hold that the pledg- 
ing of securities to protect deposits in state banks 
would be unfair to other depositors who are unse- 
cured because the financial reports of banks show 
as a part of the assets securities which are pledged 
to protect deposits without indication that such securi- 
ties are so pledged. If this contention is true, it may 
be easily obviated by the State Comptroller requir- 
ing financial statements and reports of state banks 
to show what amount of the assets of the bank is 
pledged as security for deposits. 

We now pass to the second question presented, 
i. e., if collateral security shall have been lawfully 
pledged to protect a depositor and thereafter the bank 
shall have become insolvent, will a depositor holding 
collateral securities be allowed to prove only the 
balance of the claim after deducting the value of se- 
curities, or will such depositor be allowed to prove 
its claim in full without regard to the existence of 
any collateral? 

As to the rule which is to be applied in such 
cases, there is much conflict of opinion as expressed 


by the courts of last resort in this country. The 
rule that a depositor holding collateral securities shall 
be allowed to prove only the balance of the claim 
after deducting the value of such securities is com- 
monly known as the bankruptcy rule, while the rule 
that such a depositor will be allowed to prove its 
claim in full without regard to the existence of any 
collateral is known as the English Chancery Rule. 

It appears that the Supreme Court of the United 
States in such cases would apply the English Chan- 
cery Rule, but we are not at all sure that had the 
case of first impression in the Supreme Court of the 
United States presented a state of facts such as those 
presented here that the English Chancery Rule would 
have been adopted by that Court. The leading case 
in the U. 8. Supreme Court Reports is that of Mer- 
rill v. National Bank of Jacksonville, 173 U. S. 131, 
43 Law Ed. 640, in which the English Chancery Rule 
was adopted, but in that case, and in the others 
involving this question which have come to our at- 
tention as being decided by the Federal Courts, the 
parties whose rights were being tested were those 
who having made loans to the bank held security for 
their loans, while in this case the parties whose 
rights are being tested are depositors who received 
collateral securities to protect deposits and who, after 
the bank had become insolvent, converted the collat- 
eral so held into cash and held the same before at- 
tempting to make proof of claim. It appears to us, 
that when the depositor had converted his collateral 
securities into cash it became and was his duty to 
give the bank account credit for that cash, and that 
when the depositor in this position sought and at- 
tempted to make proof covering the entire amount of 
his deposit at the time the bank closed such depositor 
sought and attempted to make proof of claim in an 
amount far in excess of the sum due from the bank 
to the depositor, such total sum having been decreased 
by the amount already obtained in cash from the con- 
version of the securities. : 

We feel that we may logically distinguish a dif- 
ference between a deposit and a loan. The Supreme 
Court of South Dakota in the case of Allibone v. 
Ames, reported in 68 N. W. 165, distinguishing the 
difference between a deposit and a loan, say: 

“When the personal property involved is 
money, it may be difficult, under some circum- 
stances, to determine whether the transaction 
should be called a deposit or a loan; but the two 
are not the same, and are never so regarded by 
any one in business, or the ordinary affairs of 
life. Certainly the thousands who daily deliver 
money to banks for safe-keeping and return in 
corresponding currency, do not regard the trans- 
action as a loan, nor do they so speak of it. A care. 
ful examination of the definitions given in the 


‘ 
| 
H 
| 
| 
| 
\ 
i 
if 
4 
bart 
VR 
H 
‘ 
| 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 23 


Civil Code will show the distinction between 
these terms. A deposit is for the benefit of a de- 
positor; a loan for the benefit of the borrower. 
It is true, a deposit may also benefit the deposi- 
tary, but such is not the primary object of the 
transaction. When the deposit is made for a fixed 
period during which the depositor has no right to 
demand a return of the money, the transaction 
may be regarded as in all substantial respects a 
loan, but herein lies an essential distinction be- 
tween a loan and a general deposit. In the former 
the person receiving the money agrees to return 
it at a future time; in the latter at any time 
it is demanded. If it is agreed that the money 
shall remain for a fixed period, there is a loan, 
and not a deposit.” 

And in support of this enunciation that Court cites 
Law’s Estate, 144 Pa. St. 499; 22 Atl. 831 and State 
v. McFetridge 84 Wisc. 473, 54 N. W. 1,998; and 
State v. Hill (Nebraska) 66 N. W. 541. 

As we have heretofore observed, the Supreme Court 
of the United States in the case of Merrill v. Jack- 
sonville National Bank, supra, adopted the so-called 
English Chancery Rule by a divided Court; five mem- 
bers of the Court favored the adoption of that Rule, 
while four members of the Court dissented and favored 
the adoption of the so-called Bankruptcy Rule and it 
appears that that Court has since that time followed 
the majority opinion as the law as settled by the 
opinion in that case. We do not think we are bound 
to follow that Court in this case, however, because the 
facts are not identical and also because State Courts 
are not ‘bound to follow Federal Courts except in de- 
termination of Federal questions, and the courts of the 
last resort in quite a number of the States have de- 
clined to follow this decision and adopt the rule as 
therein enunciated, some of which are Washington, 
New Jersey, Ohio, Massachusetts, Tennessee, Mary- 
land, Iowa, Kansas and Georgia. 

In Union & Planters Bank v. Duncan, 84 Miss. 467, 
36 Sou. 690, Mr. Chief Justice Whitfield, delivering the 
opinion of the Court says: 

“The question in this case is whether the se- 
cured creditor of this insolvent bank may prove 
and receive dividends upon the face of his entire 
claim—his whole debt—without crediting his col- 
laterals or collections made therefrom and with- 
out surrendering the said coliaterals. It is a ques- 
tion upon which there is a great conflict in the 
authorities; but after the maturest consideration, 
we prefer the view that such secured creditor is 
not so entitled but must credit the value of the col- 
laterals on the debt, and prove only for the bal- 
ance. In view of the very able and very exhaus- 
tive consideration of this subject in the cause 
of Merrill v. Nat. Bank of Jacksonville, 173 U. S. 


131 (19 Sup. Ct. 360; 43 Law Ed. 640), we deem 
it unnecessary to attempt any extended obser- 
vations of our own. It is impossible for us to 
escape the conclusion that the better view is set 
forth in the opinion of the dissenting justices, 
delivered by Mr. Justice White, and we adopt the 
reasoning of that opinion as our own. We make 
just a few observations: These collaterals passed 
by the assignment to the assignee. The fact that 
they were held as collateral to the debt and did not 
change the fact that they were a mere security 
for the debt. The assignment provides that the 
distribution shall be ratable amongst the credi- 
tors. We think Mr. Justice White demonstrates 
that “the rule in bankruptcy did not depend upon 
express statutory requirement, but on the contrary, 
that it was simply a necessary outgrowth of the 
command of the statute that there should be an 
equal distribution of the bankrupt’s assets.” As 
said by Justice White: ‘True it is that, both in 
our own act of 1867 and in the English bankrupt 
act of 1869, there were inserted express provis- 
ions requiring a secured creditor to account for 
his collaterals before proving against the general 
assets. But this was but the incorporation into 
the statutes of the rule which had arisen as a 
consequence of the requirement for a ratable dis- 
tribution, and which had existed for hundreds 
of years before the statutes of 1867 and 1869 were 
adopted. In other words, the express statutory 
requirement only embodied in the form of a legis- 
lative enactment what theretofore from the earliest 
time had been universally enforced, because of the 
provision for a ratable distribution.’ Mr. Justice 
White further says: ‘It was undoubtedly from a 
consideration of this fundamental rule of equity in 
construing the statutory requirement for ratable 
division of general assets, that the bankruptcy rule 
was formulated. That rule, however, in effect, de- 
clared that secured creditors might retain their 
preferential contract rights in particular portions 
of the estate of the insolvent debtor, but that it was 
the purpose of parliament, in commanding ratable 
distribution, that general assets,—that is, assets 
disincumbered of liens—should be distributed only 
among the general or unsecured creditors—the 
necessary effect being that a secured creditor 
could not prove against general assets without 
surrendering his security, thus becoming a-gener- 
al or unsecured creditor for the whole amount of 
the debts, or realizing upon the security, or in 
some form accounting for its value, in which lat- 
ter contingency he would be general or unsecured 
creditor only for the deficiency. That the bank- 
ruptcy rule was deemed to be founded upon equi- 


table principles, I think is demonstrated by the 
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statement of Lord Hardwicke in a case already 
mentioned (Broomley v. Goodere, 1 Atk. 77), 
where, after referring to the act of 13 Elizabeth, 
ch. 7, he said: ‘It is manifest that this act in- 
tended to give the commissioners an equitable ju- 
risdiction as well as a legal one, for they have full 
power and authority to take by their discretions 
such order and directions as they shall see fit, and 
this has been the construction ever since; and, 
therefore, when petition have come before the 
chancellor, he has always proceeded upon the same 
rules as he would upon cases coming before him 
upon the bill—the rules of equity.’ As well said 
by Lord Chancellor Eldon: ‘Till his debt has been 
reduced by the proceeds of that sale (that is, of 
the security), it is impossible correctly to say what 
the actual amount of it is.’ ”’ 


This position is supported by National Union 
Bank v. National Merchants Bank, 80 Md. 371, 30 Atl. 
913; Doolittle v. Smith 104 Iowa 403, 73 Pac. 867; 
First National Bank v. Mansfield State Bank 127 Wash. 
475, 221 Pac. 595; in re Fresch 5 Wash. 344, 31 Pac. 
755; Blackman v. Pettingill 25 Idaho 307, 137 Pac. 182. 

In Citizens & Southern Bank v. Alexander (Ga.) 
92 S. E. 868, the Court speaking through Mr. Justice 
Gilbert and referring to the case of Merrill v. National 
Bank of Jacksonville, Supra, says: 


“The majority opinion was delivered by Chief 
Justice Fuller, with whom concurred four 
Associate Justices, adopting the fourth, or what 
is known as the English Chancery rule. This is 
the rule for which the plaintiff in error in this 
case contends. Mr. Justice White, now Chief Jus- 
tice, delivered a dissenting opinion, and with him 
concurred Mr. Justice Harlan and Mr. Justice 
McKenna; Mr. Justice Gray also delivered a dis- 
senting opinion. It is of interest to note that the 
rule adopted by the majority had previously been 
applied in the United States Circuit Court of Ap- 
peals in the case of Chemical National Bank v. 
Armstrong, 59 Fed. 372, 8 C.C.A. 155, 16 U. S. 
App. 4 465, 28 L. R. A. 231, the court being com- 
posed of Mr. Justice Brown and UVircuit Judges 
William Howard Taft and Horace Harmon Lur- 
ton, the last named afterwards becoming an As- 
sociate Justice of the Supreme Court of the Unit- 
ed States. Mr. Justice White, we think, has 
shown that “inequality and injustice must 
arise from the application” of the chancery 
rule of distribution. The dissenting opinions of 
both Mr. Justice White and Mr. Justice Gray cite 
authority for their contention that the chancery 
rule had not been adhered to in England, either 
continuously from the beginning, or at the time of 
the decision in the Merrill case, supra. They 


further show that the rule at that time in England 
was that: 

“A secured creditor can only prove for the 
balance which may remain after deduction of 
the proceeds of value of collateral security.’ ” 

And, continuing, Mr. Justice Gilbert gives expres- 
sion to the opinion of the Court as follows: 

“It would be a work of supererogation, if not 
presumption, to argue this question, which has 
challenged and received the best thought and ai- 
tentiou of the ablest judicial minds in courts of 
last resort in England and in the United States. 
We merely add that, in our opinion, the chancery 
rule does not operate with equal justice among the 
secured and the unsecured creditors, nor among 
the different classes of secured creditors. It 
would give to one who held both secured and un- 
secured claims an unjust advantage or preference 
over one who held only an unsecured claim, which 
was not intended by the parties. The holder of 
both secured and unsecured claims would, in ef- 
fect, obtain a benefit in behalf of his unsecured 
claim by reason alone of having also a secured 
claim. It should be noted that only the correctness 
of the ruling of the trial court is reviewed in 
this case, as the record contains no issue as to the 
other principles stated in the four rules above 
quoted from the Merrill case, supra.” 

The following cases will be found sustaining the 
rule as enunciated in the above quoted opinion: Baker 
v. Commonwealth Tobacco Co. 74 N. J. Equity 423, 70 
Atl. 319; State v. Yellowstone Bank, Montana, 234, 
Pac. 813; Levy v. Chicago National Bank (Ill.) 42 
N. E. 129; Wheat v. Dingle (S. C.) 11 S. E. 394, 8 
L.R.A. 375. 

We approve of the language of Mr. Justice White 
as expresed in the dissenting opinion in Merrill v. Na- 
tional Bank of Jacksonville, supra, in which he says: 

“That the doctrine maintained by the Court 
also tends to operate a discrimination as between 
secured creditors, in favor of the one holding 
collateral securities not susceptible of prompt re- 
alization is, I think, demonstrable. Thus a se- 
cured creditor who takes collaterals maturing on 
the same day with the debt owing to himself, 
which collaterals consist of negotiable notes, the 
makers of which and endorsers upon which are 
pecuniarily responsible, finds the collaterals 
promptly paid when deposited for collection, and 
if his debtor should become insolvent the day after 
payment the creditor could only claim for the 
residue of the debt still unpaid. On the other 
hand, a creditor of the same debtor, the debt to 
whom matures at the same time as that owing 
the other creditor, and is secured by collaterals 
also due contemporaneously, has the collaterals 
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protested for nonpayment, and when the debtor 
fails the collaterals have not been realized. While 
the first debtor who had received first class col- 
lateral can colleet dividends against the estate 
of his insolvent debtor only for the unpaid portion 
of the claim, losing a part of such residue by the in- 
ability of the estate to pay in full, the debtor who 
received poor collateral collects dividends out of 
the general assets on his whole claim, and, if he 
eventually realizes on his securities, may come out 
of the transaction without the loss of one cent. 
These illustrations, to my mind, adequately por- 
tray the inequality and injustice which must arise 
from the application of the rules of distribution 
now sanctioned by the court.” 

And, further in the same opinion, the writer says: 

“To resort, however, to reasoning for the pur- 
pose of endeavoring to demonstrate that where a 
statute does not allow preferences in case of in- 
solvency, and commands a ratable distribution of 
the assets, a secured creditor can not be allowed 
to disregard the value of his security and prove 
for the whole debt, seems to me to be unnecessary, 
since that he can not be permitted to so do, under 
the circumstances stated, has been the universal 
rule applied in bankruptcy in England and in this 
Country from the beginning.” 

After a careful consideration of the case in the 
we have referred and not cited, we are constrained 
light of authority cited and of many others to which 
to hold that where a depositor in a State Bank has ob- 
tained and received from such bank collateral security 
to protect the deposit and thereafter while the deposit 
in the bank exceeds the value of the securities held, 
the bank becomes insolvent and the depositor there- 
upon converts the securities so held into cash, he will 
be required to credit the bank account with the amount 
of the cash so received from the disposition of such se- 
curities and may thereupon file his claim with the 
receiver of the insolvent bank for the amount of the 
balance of the deposits. To hold otherwise would be 
to say that the depositor secured by pledged collaterals 
would not only have advantage of stockholders and 
depositors without security to the extent of the bank 
assets pledged to him to secure his deposit, but would 
receive the further advantage of a dividend from the 
remaining assets on a sum equal to the value of the 
securities so held by him. In this case each of the 
depositors would be allowed dividends from the re- 
maining assets of the defunct bank on the respective 
sums which such depositor has already received in 
cash from the conversion of bank assets pledged to 
secure the deposit and this in addition to dividends in 
proportion to other depositors on the remainder of the 
deposit. This would be an advantage which we deem 
was neither contracted for nor contemplated when the 


deposits were made and the collaterals were pledged. 
The orders overruling the demurrers are reversed 
and the cases remanded for further proceedings not 
inconsistent with this opinion. It is so ordered. 
Reversed. 
WHITFIELD, P.J. and TERRELL, J., concur. 
ELLIS, C.J. and STRUM and BROWN, J. J., con- 
cur in the opinion and judgment. 
Opinion filed July 17, 1928. 


JAMES D. HURST, CHARLES F. 

PETERS, and A. Z. DRYSDALE, 

as co-partners, formerly 

trading and doing business 

under the firm name and style of 

HURST MOTOR COMPANY, 
Appellants, 

Vv. ST. JOHNS COUNTY. 
NATIONAL BOND & INVESTMENT 
COMPANY, an Illinois Corpo- 
ration, authorized to do 
business in the State 
of Florida, 

Appellee. 
BUFORD, J. 

In this case bill was filed to rescind a contract 
and to place the parties in the identical position which 
was occupied prior to the making of the contract. 

The contract referred to was the sale, assignment, 
transfer and delivery of a certain retain title contract 
and note attached thereto. The bill alleged as 
grounds for the rescision of the contract of assign- 
ment that the property described in the retain title 
contract was never delivered to, or in possession of, 
the vendee who executed that contract and that the 
property described in the contract had prior to the 
execution of that contract been sold and delivered 
by the vendor to another person who was a stranger 
to all the transactions between the parties in this suit. 
The bill alleged that the defendant represented to 
the complainant that the property described in the 
contract was in the possession of the vendee named in 
the contract and that it was a valid contract retaining 
the title to the property described therein; that such 
representations were false and untrue but that the 
complainant believed them to be true and, relying upon 
the truth of such representations, bought the contract 
and notes and took an assignment thereof without 
recourse. 

Under this state of facts, there being no allegation 
in the bill of complaint that the defendant knowingly 
and intentionally made false representations, the bill 
of complaint does not allege such a state of facts as 
to show that the plaintiff has an adequate, clear, cer- 


tain and complete remedy at law. Allen v. United . 
Zinc Co., 64 Fla. 171, 60 Sou. 182. It will also be ob- — 
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served that the contract and notes were assigned and 
transferred without recourse. In view of these facts, 
it appears that a general demurrer to the bill of com- 
plaint should have been over-ruled. The bill appears 
to be brought to relieve against the consequences of 
a mistake of fact, in so far as the complainant was 
concerned. To grant the relief prayed will put no one 
in a worse position than he was before the assignment 
of the contract was made. 

The bill does not allege either directly or by in- 
ference that the mistake was mutual. It does allege 
that misrepresentations were made and that the com- 
plainant was deceived thereby; that it was caused to 
believe that for the consideration paid it was receiving 
a valid assignment of title to a certain automobile, but 
in truth and in fact that it did not receive a valid as- 
signment of title to that automobile. There is no al- 
legation of fraud and none is required. 

In the absence of fraud, relief will be granted in 
equity on the ground of a unilateral mistake where 
the mistaken party offers to put the other party in 
status quo, the theory being that the minds of the 
parties have never met in consummation of a trade 
under the actual existing conditions. See Miller v. 
Missouri Fire Brick Co., 1389 Mo. Appls. 25, Goodwin 
Mercantile Co. v. Organ (Mo.) 186 S. W. 589; Inter- 
national Life Insurance Co. v. Stewart et al. (Texas) 
201 S. W. 1088; Belknap v. Sealey, 14 N. Y. 143, 67 
Am. Dec. 120. 

So it appears that the allegations contained in the 
bill of complaint constitute grounds for equitable relief 
and that the order of the Chancellor overruling the 
demurrer should be affirmed and it is so ordered. 

Affirmed. 

WHITFIELD, P.J. and TERRELL, J., concur. 

ELLIS, C.J. and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment. 

Opinion filed July 10, 1928. 


BEVERLY SMITH and 
MABEL S. SMITH, his wife, 
Appellants, 
v. CHARLOTTE COUNTY. 
FIDELITY TRUST COMPANY, 
a Corporation, 
Appellee. 
PER CURIAM. 

In this case the decree in foreclosure was in fav- 
or of the original complainant, Fidelity & Trust Com- 
pany, a Corporation, as the holder of a lien prior to the 
rights of the several defendants. It was also in favor 
of one of the original defendants, the West Coast Lum- 
ber & Supply Company, in foreclosure of a subsequent 
mortgage embracing the same property and decrees 
the lien in favor of the West Coast Lumber & Supply 


Company to be inferior and subordinate to the lien 
decreed in favor of Fidelity Trust Company. 

West Coast Lumber & Supply Company has a vital 
and pecuniary interest in the decree appealed from 
and is not made a party to this appeal, and, therefore, 
this Court is without jurisdiction in determining the 
rights of the West Coast Lumber & Supply Company 
as affected by the final decree. 

The notice of appeal limits appellants to those 
named in the body of the notice of appeal, and, there- 
fore, the provisions of chapter 11890, Acts of 1927, 
will not be held to apply to the record in this case. 

The appellant, having failed to make all parties 
affected by the decree parties to this appeal, the ap- 
peal should be dismissed and it is so ordered. 

Dismissed. 

WHITFIELD, P.J. and TERRELL and BUFORD, 
J. J. concur. ; 

ELLIS, C. J. and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment. 


FLORIDA EAST COAST RAILWAY 
COMPANY, a corporation, 
Plaintiff in Error, 
Vv. 
GEORGE W. DAVIS, 
Defendant in Error, 
and 
FLORIDA EAST COAST RAILWAY 
COMPANY, a corporation, DADE COUNTY 
Defendant in Error, 
Vv. 
OSCAR NANCE, 
Defendant in Error. 
WHITFIELD, P. J. 

The two causes grew out of the same railroad 
crossing accidents and were tried together. The dec- 
laration in the first case alleges “‘that on the 5th day of 
April, the plaintiff was crossing the railroad track 
owned and operated by the defendant at the crossing 
on said track commonly known as the Fulford cross- 
ing, or the crossing at Fulford in said county, the same 
being a public crossing for vehicles of all kinds and 
pedestrians and people of all kinds, and a crossing 
within a village thickly settled with people, and this 
plaintiff in crossing said railroad track was riding 
in a Chevrolet coupe going west, and that when he 
approached the said crossing he exercised all due dili- 
gence and care in looking out for trains, and listening 
for whistles and signals and that he saw nor heard 
none and proceeded on his way across the track, and 
that the said defendant operating a north bound pas- 
senger train at a great and dangerous rate of speed and 
without due regard for the safety of others, operated 
its said train with such speed and recklessness and 
without blowing any whistle or ringing any bells or 
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giving any other signal of its approach or complying 
with any of the necessary requirements of the law ran 
its train over and upon said crossing at a terrific and 
reckless rate of speed and struck the car in which this 
plaintiff was riding,” injuring the plaintiff and his 
car. 

In the second case the declaration alleges that the 
plaintiff undertook to cross the “railway riding in a 
car driven by one George W. Davis, and that all due 
precautions were taken before going on to said rail- 
road track, and that the said defendant company, then 
and there operating a north bound passenger train 
at such a reckless rate of speed ran the same over and 
upon said crossing without blowing any whistles or 
ringing any bells or giving any signal of its approach 
and struck the car in which this plaintiff was riding, 
demolishing the car and injuring and damaging this 
plaintiff.” 

In each case the following pleas were filed: 

1. That it is not guilty. 

2. That the Defendant’s rails, at the time and 
place mentioned in the Plaintiff’s Declaration, were 
in plain view of Plaintiff, and, by the reasonable 
exercise of his faculties, he could have seen the same, 
and thereby been admonished of the danger of entering 
upon and passing over same, and, by the reasonable ex- 
ercise of his faculties, he could have heard and seen De- 
fendant’s train of cars, at the time and place men- 
tioned in the Declaration, and, by the exercise of due 
care, he could have avoided coming in contact with 
defendant’s said train of cars, but, because of his 
negligent failure to reasonably exercise his faculties 
and to look and listen, he proximately contributed, by 
his said negligence, to the injuries complained of.” 

When the testimony was all in, the court upon mo- 
tion directed a verdict for the defendant which was 
rendered in each case. 

A motion for new trial was made in each case 
upon grounds that the verdict is against the evidence 
and that the court erred in directing a verdict for 
the defendant and in not allowing the case to go to the 
jury upon the facts presented. The court made the 
following order: “These two cases were, by consent of 
counsel and of the Court, tried at the same time before 
the same jury. And motion for a new trial by the plain- 
tiffs was duly filed, and upon consideration thereof 
and after argument of counsel, it is ordered and ad- 
judged that a new trial be and the same is hereby 
granted to the plaintiffs, to which said order and 
ruling the defendants except.” 

On writ of error taken in each case under the sta- 
tute, section 2905, Rev. Gen. Stats. 1920, section 4615 
Comp. Gen. Laws 1927, the order granting a new trial 
is the only assignment of error. Jones v. Jackson- 
ville Electric Co. 56 Fla. 452, 47 So. 1. 

It appears that the automobile in which the plain- 


tiffs were riding came north on the highway parallel 
with the double railroad tracks, and turned west on 
another road to cross the railroad tracks. As the au- 
tomobile approached the crossing the occupants heard 
or saw a train crossing from the north. The automo- 
bile was stopped about twelve feet from the east track 
till the south bound train passed on the west track. 
Then as the automobile moved forward and was with- 
in two feet of the tracks the front part of the auto- 
mobile was struck by a north bound train causing the 
injuries. The plaintiffs testified that they looked to 
the south and did not see the approaching north bound 
train till it was about fifty feet from the automobile, 
and did not hear a bell or whistle of that train. 

There is positive testimony that the bell was rung 
and the whistle blew before the train reached the 
crossing. It also appears that if the automobile stop- 
ped twelve feet from the east railroad track, the bodies 
of the plaintiffs would have been about sixteen feet 
from the track; that a structure measuring twenty- 
two and one-half feet east and west, stood eighteen 
feet and three inches of the nearest rail of the rail- 
road track; and that a person on the highway fifteen 
or sixteen feet from the railroad track could see per- 
haps fifteen hundred feet down the tracks to the south. 

Even if the structure standing eighteen feet east of 
the railroad tracks in fact obstructed the view of the 
plaintiffs to the south of the railroad tracks from the 
point where the automobile was stopped to let the 
south bound train pass, it was the duty of plaintiff 
to look down the track to the south after passing 
from the obstruction to view afforded by the structure 
and before going upon the railroad tracks. If the 
plaintiffs had looked as they testified they did, the 
track would have been in full view for at least one 
thousand feet after passing the structure and before 
reaching the railroad tracks, so an approaching train 
would have been seen before it was only about fifty 
feet from the crossing. If the automobile was stop- 
ped within twelve feet of the east track for the south 
bound train to pass on the west track as testified by 
the plaintiff, the north bound train must have been 
within the range of vision of the occupants had they 
looked to the south when the automobile was started 
if the automobile was struck when it moved ten feet. 
It seems clear that the injury was caused by the 
plaintiffs’ own negligence, since if they had in fact 
looked down the _ track, they would have seen the 
train before going so near the track that injury was 
inevitable. 

The statute provides that “no person shall recover 
damages from a railroad company for injury to him- 
self or his property, where the same is done by his 
consent, or is caused by his own negiigence.” Section 
4965 Rev. Gen. Stats. 1920, Section 7052 Comp. Gen. 
Laws 1927. 
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Had there been negligence of the defendant rail- 
road company in operating its train as alleged, which 
appreciably contributed to causing the injury, the de- 
fendant would be liable for damages under the statute 
even though negligence of the plaintiffs also prox- 
imately contributed to the injury, the recoverable dam- 
ages being dimished in proportion to the default at- 
tributable to the plaintiffs. Section 4965 Rev. Gen. 
Stats. 1920, Section 7052 Comp. Gen. Laws 1927. 
See Johnson v. L. & N. R. Co. 59 Fla. 305, 52 So. 195. 

But the statutory presumtion of negligence of the 
defendant (sec. 4964 Rev. Gen. Stats. 1920, sec. 7051 
Comp. Gen. Laws 1927) is rebutted by the evidence, 
S. A. L. Ry. Co. v. Thompson 57 Fla. 155, 48 So. 750; 
and it clearly appears that had the plaintiffs in fact 
exercised ordinary prudence by looking up and down 
the railroad track before going thereon, they could not 
have failed to see the approaching train or to realize 
the imminent danger encountered in going upon or 
too near the track as the train passed. It may be that 
the passing south bound train diverted the attention of 
the plaintiffs, but this did not relieve them of the duty 
to look each way along the railroad track before going 
thereon. Had they looked, the approaching north 
bound train would have been seen before the automo- 
bile got on or too near the track. The defendant’s 
employees have a right to assume that in crossing rail- 
road tracks, persons will exercise ordinary care in 
looking for possible approaching trains. In this case 
the plaintiffs could have seen the on-coming train if 
they had been observant of ordinary care in going into 
an obvious position of danger. See Germak v. Florida 
East Coast Railway filed June 1, 1928; Seaboard Air- 
line Ry. Co. v. Myrick 91 Fla. 918, 109 So. 193; Tampa 
& Gulf Coast R. R. Co. v. Lynch 91 Fla. 375, 108 So. 
560. See also Baltimore & O. R. Co. v. Goodman U. 
S. , 48 Sup. Ct. Rep. 24, 72 Law. Ed.; Penn. R. Co. 
v. Rusynik, Ohio 159 N. E. 826, as to care that should 
be observed in crossing railroad tracks. 

The testimony and the physical facts adduced ex- 
clude a conclusion of negligence by the defendant, and 
make it clear “that no sufficient evidence has been sub- 
mitted upon which the jury could legally find a ver- 
dict for” the plaintiff, therefore, under the statute, “the 
judge may direct the jury to find a verdict for the op- 
posite party.” Section 2696 Rev. Gen. Stats. 1920, Sec- 
tion 4363 Comp. Gen. Laws 1927, Stevens v. Tampa 
Electric Co. 81 Fla. 512, 88 So. 303; Smith, Richardson 
& Conroy v. Tampa Electric Co. 82 Fla. 79, 89 So. 352; 
Greenblatt v. J. R. Bissell Dry Goods Co. 85 Fla. 83, 95 
So. 302; Rogers v. Martin 87 Fla. 204, 99 So. 551. See 
also A. B. Small Co. v. Lamborn & Co. 267 U. S. 248, 
45 Sup. Ct. Rep. 300. 

It is the duty of this court to reverse an order 
granting a new trial when it appears from the record 
that no other verdict than that which was rendered 


could have been properly rendered under the pleadings 
and the facts as disclosed by the evidence. Seaboard 
Air Line Ry. Co. v. Webster Fla. , 114 
So. 242. See also Phillips v. Lowenstein, 91 Fla. 89, 
107 So. 350; Suttles v. Burbridge, 91 Fla. 273, 107 So. 
646; Jackson Bros. Lumber Co. v. Yaeger & McCaskill 
80 Fla. 611, 86 So. 500; Georgia Southern & F. R. 
Co. v. Hamilton Lumber Co. 63 Fla. 150, 58 So. 838; 
Winn v. Coggins, 58 Fla. 327, 42 So. 897; Philadelphia 
Underwriters’ Ins. Co. of North America v. Bigelow, 
48 Fla. 105, 37 So. 210. 

In each case the order granting a new trial is re- 
versed, and the cause is remanded with directions to 
enter final judgment for the defendant unless a mo- 
tion in arrest of judgment or for judgment non obstante 
verdicto shall be made and prevail. Section 2905 Rev. 
Gen. Stats. 1920, Section 4615 Comp. Gen. Laws 1927; 
Bishop v. Taylor, 41 Fla. 77, 25 So. 287; Seaboard Air 
Line Ry. Co. v. Wester, Fla. , 14 So. 242. 

Reversed. 

TERRELL and BUFORD, JJ., concur. 

ELLIS, C.J. and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment. 

Opinion filed July 11, 1928. 


WEST COAST BUILDERS SUPPLY CO., 
a Corporation organized and 
existing under the laws of the 
State of Florida, 
Appellant, 
Vv. PINELLAS COUNTY. 
J. FRANKLIN SPEARS and wife, 
MARIE SPEARS, J. ARCHIE CLEMENT 
and wife, MARGUERITE CLEMENT, 
J. N. FARMER, J. C. McCROOKLIN, 
as Trustee, First National Bank 
of Tarpon Springs, Florida, 
a Corporation, 
Appellees. 

BUFORD, J. 

This is an appeal from an order sustaining a de- 
murrer to a third amended bill of complaint and 
dismissing the bill of complaint and from an order 
denying a rehearing. The bill of complaint was to 
foreclose a materialman’s lien on two lots, one of 
which was owned by J. Franklin Spears and the other 
was owned by J. Archie Clement. The bill alleges that 
the material was purchased jointly by J. Franklin 
Spears and J. Archie Clement as co-partners doing 
business as Spears & Clement for the purpose of 
erecting two houses, one on each of the lots. The bill 
shows that the materials used in the construction of 
the buildings were delivered on instructions from 
Spears and Clements jointly to a contractor who was 
building the two houses on the two lots and that the 
material was used indiscriminately in the construc- 
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tion of both houses and appurtenances, that no ac- 
count was kept, or could be kept, by the materialmen 
of which house the particular material delivered was 
used in. It further alleges that notice of lien against 
both of the lots was caused to be filed on or about 
October 6th 1926, and that such notice was recorded 
in Lien Book 17 on page 411 in the office of the 
Clerk of the Circuit Court of Pinellas County, Flor- 
ida. It alleges that the materialmen’s lien accrued when 
material began to be furnished about Jaunary 15, 
1926; that the material was furnished between Janu- 
ary 15th, 1926 and July 10th 1926 and that such 
lien was superior to a mortgage made by Spears and 
wife to the First National Bank of Tarpon Springs 
filed March 20th 1926 and superior to a mortgage 
made by Clement and wife to J. N. Farmer recorded 
March 16th 1926. 

It is contended that. the complainant in the court 
below, the appellant here, acquired no materialmen’s 
lien on the houses and lots because one lot belonged to 
Spears and the other belonged to Clement and that 
the notice of lien did not specify the amount or value 
of material furnished for the house on the lot owned 
by Spears and did not specify the amount or value of 
material furnished for the house on the lot owned by 
Clement and that the allegations of the bill did not 
show the amount of the lien claimed on each lot sep 
arately. We deem this to be entirely immaterial. The 
bill alleges that it was a joint contract, made by the 
owners of the two separate lots, for material to be 
used by them as they saw fit in the construction of 
two houses, one on each lot. In other words, accord- 
ing to the allegations of the bill of complaint, they or- 
dered the material to be delivered in bulk, to be sep- 
arated and used by them or their contractor as they 
saw fit to use it in the construction of the two separate 
houses and when this was done the materialmen ac- 
quired a lien on both lots for the full amount of the 
material furnished, regardless of which lot any cer- 
tain part of the material might have been used on. The 
lots constituted one parcel of land for the purposes of 
the joint contract alleged. 

Assuming the allegations of the bill to be true, the 
lien acquired by the complainant in the court below is 
prior in dignity to other liens and claims of the de- 
fendants named in the bill of complaint. 

The demurrer to the third amended bill of com- 
plaint shouid have been overruled. 

The orders appealed from should be reversed and 
it is so ordered. 

WHITFIELD, P.J., and TERRELL, J., Concur. 


ELLIS, C.J. and STRUM and BROWN, JJ., Con- 
cur in the Opinion and judgment. 
Opinion filed July 11, 1928. 


JOHN A. HENDERSON, 
Appellant, 
Vv. HILLSBOROUGH COUNTY. 
GETTIS A. HENDERSON, W. H. 
KENDRICK, and LETTIE C. BENJAMIN 
as Administratrix with the will 
annexed of the Estate of GEORGE 
H. BENJAMIN, deceased, 
Appellees. 

PER CURIAM. 

In various forms this is the sixth appearance of 
this cause in this court. For other appearances see 
Catts et al v. Henderson, 81 Fla. 138, 87 So. 313; 
Henderson v. Kendrick, 82 Fla. 110, 89 So. 635; Ken- 
drick, et al, v. Henderson, 87 Fla. 476, 100 So. 794; 
Henderson v. Henderson, et al, 87 Fla. 470, 100 So. 
792, and Henderson v. Henderson, 91 Fla. 457, 107 So. 
644. 

Appellant contends that the later cases as here cit- 
ed are in conflict with the earlier ones, that there is 
no equity shown for an accounting, that if any equity 
was properly alleged it is not proven and that the 
final decree is erroneous because the account is in- 
correctly stated. 

We have examined the record carefully and we 
fail to find any conflict in the line of cases effecting 
the subject matter of this cause. The decree of the 
chancellor is amply supported by the testimony and we 
are shown no reason why it does not comport with jus- 
tice and equity. The decree below will be and is here- 
by affirmed. 

Affirmed. 

WHITFIELD, P.J. and TERRELL and BUFORD, 
JJ., Concur. 

ELLIS, C.J. and STRUM and BROWN, JJ., Con- 
cur in the opinion and judgment. 

Opinion filed July 12, 1928. 


THE CITY OF LEESBURG, 
a Municipal Corporation, 
Plaintiff in Error, 
Vv. LAKE COUNTY. 
J. S. HALL and JULIAN H. HARRIS, 
doing business under the firm name 
of HALL & HARRIS, 
Defendants in Error. 

BUFORD, J. 

In this case we will refer to the defendants in er- 
ror as the plaintiffs and the plaintiff in error as the 
defendant as thus they appeared in the court below. 

The plaintiffs entered into a contract with defend- 
ant to construct some 46,500 cubic yards of sand and 
muck fill around the margins of several lakes or 
ponds in the City of Leesburg, the fills to be made of 
material dredged or excavated from near the central 
portions of several ponds. The contract provided that . 
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payments for making such fills were to be made month- 
ly upon estimates of completed work. The plaintiffs 
moved machinery on the scene and began the fulfill 
ment of the contract by making the fill around one 
of the ponds. They were paid for completing 968 
yards of fill, less 10% of the contract price which 
was retained by defendant in accordance with the 
terms of the contract to be paid upon completion of 
the work. It appears that they dredged other materials 
but completed no additional fill. The contract provided 
that the material for constructing the fills should be 
dredged or excavated from ponds or locations desig- 
nated by defendant’s engineers. About the 13th of 
August, 1925, the defendant’s engineer designated a 
location from which material for a certain fill was 
to be dredged or excavated. The plaintiffs declined to 
dredge the material for that certain fill from that 
location so designated and suspended work. There was 
a provision in the contract that in the event plaintiffs 
at any time abandoned the work or failed to prosecute 
the same or violated any provision of the contract the 
defendant should have the right to declare the con- 
tract void. On August 24, 1925, defendant took the po- 
sition that plaintiffs had abandoned the contract and, 
therefore, defendant declared the contract to be null 
and void. Thereafter the plaintiffs moved their ma- 
chinery and sued the defendant, alleging breach of the 
contract made. 

The declaration is in seven (7) counts. The first 
count is a common count for labor and material furn- 
ished. The other six (6) counts allege in different 
phraseology the making of the contract and the breach 
thereof by the defendant by declaring the contract null 
and void. 

The 2nd, 3rd and 6th counts allege that the con- 
templated work was the dredging and excavation of 
sand and muck from “the central portions of the 
ponds”, while the 5th and 7th counts allege that the 
contemplated work was the dredging and excavating 
of sand and muck from “near the central portions.” 
The 3rd count alleges that the defendant’s engineer 
required plaintiffs to dredge at points other than “near 
the central portion”, of the several ponds. The 4th 
count alleges the number of cubic yards of fill to be 
constructed and the price to be paid therefor. The 
5th count is much like the 4th. 

To the declaration the defendant pleaded the gen- 
eral issue of “never was indebted as alleged” which 
was only applicable to the first count of the declara- 
tion, and for plea to the 2nd, 3rd, 4th, 5th, 6th and 
7th counts of the declaration the defendant pleaded: 

“The plaintiffs first breached the contract in 
this, that on August 13th, 1925, and at divers 
times before then the defendant’s engineer re- 
peatedly deisgnated to the plaintiffs from which 
portions of the said ponds in the declaration 


mentioned the materials should be excavated or 
dredged; that the plaintiffs failed and refused 
to excavate or dredge material from the portions 
or areas of said ponds so designated by defendant’s 
engineer ; that all the material dredged or excavat- 
ed by the plaintiffs, except 968 yards thereof, 
was dredged or excavated from portions or areas 
of said ponds not designated therefor by said 
engineer, and after designation by him of the 
portions or areas of said ponds from which ma- 
terial was to be taken, and in direct and willful 
violation of his designation and instructions; 
That still refusing to comply with the designa- 
tion of areas by the said engineer and in viola- 
tion of their contract, promises and agreements, 
the plaintiffs abandoned said work and refused 
to perform the work or dredge or excavate the 
material by them to be done as in and by said 
contract is provided, and still fail and refuse so 
to do.” 

No replication or joinder of issue was filed. There- 
fore, the case was tried without any issue being made 
up concerning the allegations contained in the plea 
to the 2nd, 3rd, 4th, 5th and 6th counts of the declara- 
tion. This was error. See Benbow v. Marquis, 17 Fla. 
441; also McKinnon v. McCollum 6 Fla. 376; also Asia 
v. Hiser 22 Fla. 378 and Muller v. Ocala Foundry & 
Machine Works, 49 Fla. 189, 38 Sou. 64. 

At the trial of the cause the court gave certain 
charges marked ‘1st’, “2nd” and “3rd” which were 
in the following language: 

“Ist. The Court charges you, gentlemen of 
the jury, that in construing the contract in this 
case you should consider the instrument as a 
whole and not detached portions thereof in ar- 
riving at the true intention of the parties; and 
that where the language of the contract is am- 
biguous and susceptible to two constructions the 
interpretation should be given that evolves the 
more reasonable and probable contract; and that 
in construing particular provisions of the con- 
tract, the contract as a whole should be taken 
and considered, and its meaning determined 
from the entire context; that you should so in- 
terpret the contract that the same may be rea- 
sonable, fair and equitable, and so that an op- 
pressive construction may be avoided, as_ it 
should not be supposed that in making a con- 
tract either party intended to place the other at 
its mercy, and in construing the contract the dif- 
ferent provisions must all be construed so as to 
given effect to each, and if one interpretation 
looking to the other provisions, would lead to 
an absurd conclusion, such interpretation must 
be abandoned and that adopted which will be 
the most consistent with reason, and you should 
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give a reasonable interpretation where it is 
possible, rather than an unreasonable one, and 
you should endeavor in trying to arrive at the 
true interpretation to adopt that construction 
which is most equitable to the parties and which 
will not give one of them any unfair and unrea- 
sonable advantage over the other, as no contract 
should be so construed as to give one party an 
unreasonable advantage over the other, unless 
that was the manifest intention of the parties at 
the time it was made; and where the contract 
permits an option, it is not to be supposed that 
the option can be arbitrarily exercised to the 
advantage of one party and the dis-advantage of 
the other.” 

“Second. I further charge you, gentlemen of 
the Jury, that where the terms of a contract 
appear on its face to have been inserted for the 
benefit of one of the parties, that party will 
be considered as having inserted such terms and 
as having chosen the language thereof and any 
ambiguity will be construed most strongly against 
that party.” 

“Third. The Court further charges you, gentle- 
men of the jury, that if there is any doubt as to 
the construction which should be given to the 
contract, that construction should be adopted 
which will be more to the advantage of the plain- 
tiffs, upon the general grounds that the party 
who takes an agreement prepared by another, 
and upon its faith incurs obligations, or parts 
with his property, should have a_ construction 
given to the instrument favorable to him, and 
on the further ground that when an instrument 
is susceptible of two constructions, the one work- 
ing an injustice and the other consistent with 
the right of the case, that one should be favored 
that standeth with the right.” 

These charges each submitted to the Jury the con- 
struction of the contract read in evidence. The con- 
tract was a written instrument and the rule is too 
well established to require the citation of authorities 
that ordinarily the construction of a written contract 
is a matter of law which must be determined by the 
court and is not within the province of the jury. 
The court can not shift the burden of construing a 
contract to the judgment of the jury, but must con- 
strue the contract and inform the jury as to the result 
of the construction by the court. Other charges were 
given by the court and excepted to by the defend- 
ant, which charges were not responsive to the issues 
and, therefore, constituted reversible error. 

We are mindful of the provisions of Section 2812, 
Rev. Gen. Statutes of Fla. which is quoted in full at 
two separate places in the brief filed by attorneys for 
defendant in error, but we think that the provision of 


that section which is “unless in the opinion of the court 
to which application is made after an examination 
of the entire case it should appear that the error 
complained of has resulted in miscarriage of justice” 
is applicable to the case at bar. 

The court charged the jury as follows: 

“Sixth. The court further charges you, gentle- 
men of the Jury, that if you should find that the 
plaintiffs did not breach the contract, but that 
the defendant prevented the full performance, 
then the plaintiffs would be entitled to recover 
as damages for the breach of said contract, com- 
pensation for the work actually done, the losses 
sustained, together with the profits which they 
might have made on said contract if not so pre- 
vented by the defendant, if the same can be as- 
certained with reasonable certainty from the 
evidence given in the case,” 

which charge was excepted to by the defendant and 
is made the basis for the 15th assignment of error. 
It will be observed that in this charge the court in- 
structed the jury in effect that the measure of dam- 
ages, if the jury should find the plaintiffs were en- 
titled to recover, would be “compensation for the work 
actually done, the losses sustained, together with the 
profits which they might have made on the said con- 
tract if not so prevented by the defendant, if the same 
could be ascertained with reasonable certainty from 
the evidence given in the case.” It will be readily 
observed that this charge was misleading and, there- 
fore, erroneous. It was in effect instructing the jury 
that they should find the value of the work done and 
add to this the losses, if any sustained, and add to 
this the profits that would have been made by com- 
pleting the whole work and to take the sum of the 
three items combined as the basis for their verdict, 
in the event that the plaintiff was found to be en- 
titled to recover. Centainly “losses sustained” would 
be included in “profits they would have made by com- 
pleting the whole work” and vice versa. 

Since this case is to go back for another trial, it 
may not be improper for us to say here that it ap- 
pears from the record presented that plaintiffs’ theory 
of the case was that the contract was for dredging 
and excavating sand and muck. It is true that the 
compensation of plaintiffs was to be determined by 
the amount in cubic yards of sand and muck dredged, 
but the contract was for the making and constructing 
of certain fills. This was the thing which was sought 
to be accomplished.-This was the purpose of contract 
and the dredging of sand and muck was incidental to 
the accomplishment of that purpose. 

For the reasons stated, the judgment should be 
reversed and it is so ordered. 

Reversed. 


WHITFIELD, P.J. and TERRELL, J., concur. 
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ELLIS, C.J. and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment. 
Opinion filed July 11, 1928. 


ARCHIE DRIGGERS and OTIS 
SIMMONS, 
Plaintiffs in Error, 
Vv. LEE COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 

ELLIS, C.J. 

The plaintiffs in error were convicted of cow steal- 
ing and seek reversal of the judgment because they say 
the evidence failed to sustain the charge. 

The facts as disclosed by the record are that the 
accused in June, 1927, went into a field where there 
were cattle of Edwin Brown. One of the defendants, 
Driggers, shot down a red heifer the property of 
Brown. The other defendant struck the heifer in the 
throat to bleed it “just as a butcher would stick 
one.” 

When the animal was shot it fell “in its tracks’. 
The two men were discovered in this act and when 
they saw that there were witnesses to the transaction 
they ran away. The only question is: whether the 
shooting of the animal and stabbing it in the throat 
after it fell constituted larceny of the animal. 

Section 5133 Revised General Statutes denounces 
the crime of larceny by stealing any heifer, etc., the 
property of another. It is claimed that there was no 
asportation of the animal and therefore no larceny. 

All the elements of larceny were proved if the 
killing of the animal and the momentary possession 
of its carcass by the accused constitute asportation. 
Larceny is defined to be the “Taking and carrying 
away from any place at any time of the personal prop- 
erty of another without his consent by a person not 
entitled to the possession thereof, feloniously with in- 
tent to deprive the owner of his property permanent- 
ly and to convert it to the use of the taker or of some 
person other than the owner.” The above is an elabor- 
ated composite definition of: the offense. See 36 Cyc. 
734. The common law defined it, according to Black- 
stone, as the “Felonious taking and carrying away 
of the personal goods of another, 4 Blackstone’s Com- 
mentatries p. 229, which embraces all the elements 
contained in the more elaborate definition except pos- 
sibly the feature described in the last clause: “and to 
convert it to the use of the taker or of some person 
other than the owner’, designated as the lucri causa; 
which in some states is repudiated while in others 
it is deemed essential. 

We are not concerned however with this phase of 
the case as the actions of the accused persons were 
sufficient to show their purpose to be to appropriate 
the carcass of the heifer or some part of it to their 


own use. The evidence also tends to establish the 
fact that when the accused persons shot the animal 
felling it in its tracks that they proceeded to take 
possession of it which they did by stabbing it in the 
throat as a “butcher would stick one”. They had been 
engaged in exercising such possession and control 
over the carcass of the animal for five minutes at 
least when realizing that they were observed they 
ran away. There was however no actual removal of 
the body of the animal either alive or dead except 
the letting of blood which was flowing from the 
wound in the neck when the witnesses who observed 
the whole transaction arrived at the side of the dead 
animal. By the act of these accused persons the live 
animal, the property of Brown, was removed from a 
standing position to a prone position upon its side. 
The act was done for the purpose of depriving the 
owner of his property without his consent and to 
appropriate it to the use of the slayers of the beast, 
but there was no actual removal of the carcass from 
the spot of ground where it lay when it fell. 

The rule in larceny requires not merely a taking 
possession but also a carrying away or asportation 
of the thing taken. Even though possession is taken 
there can be no larceny without asportation. See 25 
Cyc. 22; Long v. State, 44 Fla. 134, 37 South. Rep. 
527. 

It is generally held however that the asportation 
of the property or the carrying away of the same 
is completed by even the slightest removal of the 
thing stolen from its original position. See Lundy v. 
State, 60 Ga. 143, in which it was held that the slight- 
est moving from the place in which the goods are left 
by the owner is sufficient proof of asportation. In 
that case the defendant shot down a cow the property 
of another; the animal was ranging in the woods. 
The defendant took possession of the carcass and 
proceeded to skin it. When he had progressed half 
way in that process he was frightened away leaving 
the carcass of the animal where he had felled it. 
The court held the facts sufficient to show asporta- 
tion. See also Cross v. State, 64 Ga. 443 where a per- 
son killed a hog the property of another and was 
frightened away before he removed the carcass; the 
court held the asportation complete. 

The theory of the asportation phase of larceny 
is expressed in 2 Russell on Crimes 152 as follows: 
“The least removing of the thing taken from the 
place where it was before with intent to steal it is 
a sufficient asportation, though it is not quite car- 
ried away.” 

See Molton v. State, 105 Ala. 18, 16 South. Rep. 
795, where it was held if one shoots a hog of an- 
other with intent to steal it and kills it and the pos- 
session of the owner is severed by the taking of actual 
possession by the accused for an appreciable period of 
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time he is guilty of larceny although the mere killing 
of the animal did not itself constitute the offense. 
Also Groom v. State, 71 Ala. 14; Kempt v. State, 89 
Ala. 52. 

In Flowers v. State, 69 Fla. 620, 68 South. Rep. 
754, L. R. A. (N.S.) 1915E 848 it was held that the 
killing and skinning of an animal and selling the 
hide constituted an asportation of the animal suf- 
ficient to support larceny when the other elements 
were present. 

The asportation of the thing stolen merely shows 
the complete termination of the owner’s possession 
and the actual possession of the property by the wrong- 
doer. The severance of possession is necessary to be 
shown therefore it is held that the slightest removal 
of the thing from the place where the owner placed 
it or wanted it to be and though the transfer of 
possession existed for a very brief period of time the 
offense is complete. See Delk v. State, 64 Miss. 77, 1 
South. Rep. 9, 60 Am. Rep. 46; State v. Carr, 13 Vt. 
571. 

In this case the owner left the live heifer in the 
pasture. The defendants, trespassers, with intent to 
deprive the owner of his property exercised such 
dominion and control over the animal without the 
owner’s consent that they killed it, causing it to fall 
and lie upon its side, and then proceeded to prepare 
the carcass for beef. We think the offense was com- 
mitted within the view of the modern cases and that 
the evidence fully sustains the charge and there was 
no error in the judgment. 

We find no error in the record so the judgment 
is affirmed. 

STRUM and BROWN, JJ., Concur. 

WHITFIELD, P.J and TERRELL and BUFORD, 
JJ., Concur in the opinion and judgment. 

Opinion filed July 13, 1928. 


J. A. CONNER, et al., 
‘Plaintiffs in Error, 
Vv. GILCHRIST COUNTY. 
THE STATE OF FLORIDA, 
Defendant in Error. 
PER CURIAM. 

J. A. Conner, Hoyt Conner and Mrs. J. A. Con- 
ner were indicted for murder in the first degree. 
Hoyt Conner was acquitted, J. A. Conner and Mrs. 
J. A. Conner were found guilty of murder of the 
first degree with a recommendation for mercy, and 
each was sentenced to life imprisonment. The judg- 
ment was affirmed on writ of error, and a rehearing 
is asked. 

The evidence clearly shows that J. A. Conner in- 
flicted the fatal wound and that Mrs. J. A. Conner 
was present actively aiding and abetting in the com- 
mission of the heinous crime; and it also clearly ap- 


pears from the evidence that she was not acting un- 
der the influence or coercion of her husband. The 
conviction accords with the facts and the law. See 
30 C. J. 790-792; Bibb v. State 94 Ala. 31, 10 So. 
506, 33 Ann. St. Rep. 88; 13 R.C.L. 1241. 

Rehearing denied. 

WHITFIELD, P.J. and TERRELL and BUFORD, 
JJ., Concur. 

ELLIS, C.J. and STRUM and BROWN, JJ., Con- 
cur in the opinion and judgment, filed July 19, 1928. 


GILL THOMAS, 
Plaintiff in Error, 
Vv. OSCEOLA COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 
ELLIS, C.J. 

Gill Thomas was convicted of the murder of Charles 
Ed Willie. The indictment charged murder in the 
first degree, the conviction was of murder in the sec- 
ond degree. The crime was committed Sunday night, 
the 27th of March, 1927, in St. Cloud. 

The evidence is sufficient to support the verdict 
rendered. 

It is contended by counsel for the plaintiff in 
error that there was a fatal variance between the al- 
legation and proof in that the indictment alleges that 
the crime was committed in Osceola County while 
the evidence is undisputed that although the shoot- 
ing of the deceased occurred in Osceola County he 
died several hours afterward in Orange County. The 
point is presented in several ways. There is merit 
in it. 

An averment as to the place where the deceased 
died is not necessary in an indictment for murder. 
In cases of homicide where the mortal wound is in- 
flicted in one county in the state and the death from 
the wound occurs in another county in this state the 
perpetrator may be indicted, tried and convicted in 
either-of said counties. See Robinson v. State, 42 
Fla. 212, 24 South. Rep. 427; Sec. 5019 Revised Gen- 
eral Statutes 1920; Smith v. State, 42 Fla. 605, 28 
South. Rep. 758. 

There was a motion for a continuance upon the 
ground of newly discovered evidence. The circum- 
stances of the homicide were as follows. The de- 
ceased with an acquaintance was riding in an auto- 
mobile owned by the former at about nine-thirty o’clock 
in the City of St. Cloud. They passed the defendant 
and his friend Stiffler, who were walking. The oc- 
cupants of the car and the pedestrians hailed each 
other. The deceased stopped his automobile, backed 


up to where the two pedestrians were, whereupon the 
defendant Gill walked up to the automobile, thrust his . 
pistol in front of the person seated in the car and fired | 


| 
i 


34 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


upon the deceased inflicting one wound in the throat 
and another in the side. 

The defendant’s version of the affair was that the 
night before he had been out all night with Willie 
and early in the morning the latter attacked the de- 
fendant striking him several times; that the defend- 
ant fearing that Willie would shoot him ran away; 
that that night when the automobile stopped and he 
walked to it Willie spoke to him harshly and put his 
hand down to the seat where defendant thought there 
was a pistol, having seen it there the night before, and 
fearing that Willie intended to shoot him he drew his 
pistol and fired. 

No pistol was found in the automobile and the 
companion of the deceased, whose name was Martin 
and who testified for the State, said that when Gill 
shot Willie the latter’s right hand was on the steering 
wheel of the automobile. 

The newly discovered evidence which it was pro- 
posed to introduce was that Willie had a pistol in the 
automobile and when he was shot by Gill the witness 
Martin removed the pistol from the automobile and 
threw it away in some lot nearby where it was later 
found. 


The court overruled the motion and that order was 
assigned as error. Many affidavits were offered and 
much testimony taken in support of the motion. 
The evidence was probably discovered by counsel af- 
ter the trial but little or no diligence was shown to 
procure it before the trial. If Willie had a pistol in 
the automobile the fact was known to the defendant 
or strongly suspected by him because he said he saw 
it the night before and if he had imparted that knowl- 
edge to his counsel it may have upon due diligence on 
the defendant’s part been discovered before the trial. 


But the fact was barely material. Even if the 
deceased had a pistol at the time and place he was 
shot by Gill there is no evidence that he made any 
demonstration with it toward Gill. The latter’s own 
testimony shows that he shot through fear and not 
because there existed and reasonable ground to ap- 
prehend immediate bodily injury from an attack on 
him by Willie. There was no overt act on the part 
of deceased showing any intention to shoot Gill furth- 
er than dropping his hand to the seat, where, ac- 
cording to Gill, the deceased had a pistol. See Col- 
lins v. State, 88 Fla. 578, 102 South. Rep. 880; also 
Smith v. State, 25 Fla. 517, 6 South. Rep. 482; Lovett 
v. State, 30 Fla. 142, 11 South Rep. 550, 17 L.R.A. 
705n; Ballard v. State, 31 Fla. 266, 12 South. Rep. 
865. 

Other errors assigned have been examined but we 
deem them to be sustained. No error if any commit- 
ted in the matter of instructions to the jury and the ad- 
mission of evidence has resulted so far as we are able 


to ascertain in a miscarriage of justice. 
Revised General Statutes 1920. 
The judgment is affirmed. 
STRUM and BROWN, JJ., Concur. 
WHITFIELD, P.J. and TERRELL and BUFORD, 


JJ., Concur in the opinion and judgment, filed July 
16, 1928. 


Sec. 2812 


JOHNNIE BRANCH, alias BUD 
BRANCH, 
Plaintiff in Error. 
v. ORANGE COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 

ELLIS, C.J. 

The plaintiff in error was convicted of the murder 
of his father. The jury recommended mercy, so the 
sentence was life imprisonment. He seeks a reversal of 
the judgment on writ of error. 

An examination of the “transcript of testimony” as 
reported by the court reporter discloses evidence 
abundantly sufficient to support the verdict. 

The plaintiff in error, who was the son of the man 
killed, had been attacked by his father early Sunday 
morning on the 7th of February, 1926. The circum- 
stances occurred in about the following manner: the 
accused Johnnie Branch, who lived with his father and 
mother and their family, arose early and went in the 
yard to the toilet. His father, the deceased, came to 
the door of the little house, opened it and struck his 
son with a stick. The mother of the defendant called 
to her husband who immediately returned to the 
house. The defendant left the premises and went to 
a house some distance away and procured an auto- 
matic pistol from an acquaintance. Armed with that 
weapon he returned to the house, went to his room 
and began packing his clothes preparatory to leav- 
ing, according to his statement. Seeing his father 
near the front door he went to him and asked why 
his father had treated him as he did. An altercation 
occurred between them and the defendant shot his 
father several times producing wounds in the latter’s 
body which almost instantly produced death. 


It appears that some unpleasantness had existed 
between the father and the son, who was about twenty- 
three years old, occasioned by the latter taking money, 
quite a large sum, from his father and going off to 
another state with it from which he was brought back 
by an officer on the father’s complaint. 


The defense appeared to have been justifiable 
homicide because of self defense. There is nothing in 
the court reporter’s transcript of the testimony upon 
which to rest the theory that the defendant killed 
his father while resisting an attempt of the latter 
to murder the former or to commit any felony upon 
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him, or that the homicide was committed by the de- 
fendant in the lawful defense of himself when there 
existed reasonable ground for his apprehension that 
his father designed to commit a felony upon him or 
to do him some great personal injury and there was 
imminent danger of such design being accomplished. 

There was a conflict between the defendant’s tes- 
timony and that of other witnesses as to whether the 
deceased at the time he was killed by his son had a 
water glass or a pistol in his right hand. A shattered 
water glass was found near the body immediately 
after the shooting and particles of glass were found 
in the right hand of the deceased. The defendant, how- 
ever, said that his father held a pistol in that hand 
from which he, the defendant, removed it immedi- 
ately after the shooting. There was some evidence that 
when the son renewed the conversation in the house 
with his father the latter made a gesture toward his 
“back” pocket, the inference being that such a ges- 
ture was a threatening one. The jury, however, whose 
province it was, resolved those differences against 
the defendant at least in so far as that even if the 
gesture was made by the deceased it did not under 
the circumstances afford reasonable ground upon 
which the accused could entertain apprehension of 
great bodily injury to himself and imminent danger of 
its being accomplished. See Collins v. State, 88 Fla. 
578, 102 South. Rep. 880. 

A motion was made for a new trial on newly dis- 
covered evidence and other grounds which was over- 
ruled. 

The errors assigned as numbers nine, ten, eleven, 
twelve, thirteen, fourteen and fifteen relate to the 
tenth ground of the motion for a new trial on newly 
discovered evidence. That ground of the motion relates 
that Rossell O’Neal and Julian Branch would testi- 
fy that the deceased “had drawn his gun or weapon 
upon the defendant before the defendant shot him and 
that the defendant shot the deceased in his necessary 
self defense.” 

The latter portion of such proposed evidence would 
not be permissible as it is solely the province of the 
jury from the facts in evidence to decide whether the 
drawing of a “gun” on another under the circum- 
stances constituted reasonable ground to believe that 
bodily harm was intended by such act to be inflicted 
upon the defendant and that he had reasonable ground 
to apprehend imminent danger of its being accomplish- 
ed. Again, the phrase “had drawn his gun or weapon 
upon the defendant” is more or less veiled in some 
obscurity of meaning. What constitutes a drawing of 
a weapon upon another so that the other has reason- 
able ground to apprehend its immediate use upon 
him to justify the taking of life is a question for 
the jury. The deceased may have “drawn” a weapon, 
that is to say, taken it from his pocket or procured 


it from some other place and yet in the circumstances 
the fact would not have evinced an intention to use 
it upon the other. The phrase used in the offidavit 
contained a subtle insinuation of the motive of the 
deceased. 

It is true that the phrase “He drew his pistol” is 
a common one but it is equally true that it invari- 
ably implies the motive with which it is drawn. To 
say that one drew his pistol on another implies that he 
did so with the motive of shooting that other with 
the weapon. Now by a long line of authorities the 
rule is well established that a witness is not permit- 
ted to testify as to the undisclosed intention or mo- 
tive of a third person, that the witness. must be con- 
fined to a statement of facts leaving it to the jury 
to draw the proper inferences as to what were the 
party’s intentions or motives. See Dixon v. State, 13 
Fla., 636; Hodge v. State, 26 Fla. 11, 7 South Rep. 
593. 

The same rule which obtains in construing a mo- 
tion for a continuance in a criminal case that it should 
be scanned with more care than in a civil case obtains 
in construing a motion for a new trial on newly 
discovered evidence. The latter are looked upon by 
the courts with distrust and disfavor. The evidence 
must have been discovered since the former trial; the 
defendant must have used due diligence to procure it 
on the former trial; the evidence proposed must be 
material to the issue; it must go to the merits of 
the cause and not merely to impeach the character of 
a witness; it must not be cumulative and it must be 


such that in another trial it will produce an opposite 


result on the merits. See Howard v. State, 36 Fla. 21, 
17 South. Rep. 84; Mitchell v. State, 43 Fla. 584, 31 
South. Rep 242; Robinson v. State, 50 Fla. 115, 39 
South. Rep. 465; Herndon v. State, 73 Fla. 451, 74 
South. Rep. 511. 

The evidence in this case raises no grave doubt 
as to the defendant’s guilt, therefore the rule should 
not be relaxed. See Adams v. State, 55 Fla. 1, 46 South. 
Rep. 152. 

The affidavits in support of the motion and those 
offered against*it are not contained in the bill of 
exceptions. They perhaps should not therefore be con- 
sidered as they were purely matters in pais and con- 
stituted no part of the record. The Act of 1927 Chap- 
ter 12019 was intended however to cure imperfections 
in making up transcripts of the records of causes tried 
in court but its language is by no means clear. A mo- 
tion for a new trial is not part of the record of a 
cause nor are the affidavits offered in support of 
it. They are matters which occur in pais like the tes- 
timony of witnesses, or motions for a continuance or 
questions to proposed jurors on the void dire. If the 
defendant in a criminal case or either party in a 


civil case deems himself to be substantially injured by ° 
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the court’s ruling in any such matters arising at the 
trial he causes a memorandum of the ruling to be 
prepared and afterwards incorporates it in a bill 
of exceptions which in due time is properly authen- 
ticated when it then, and only then, becomes a part of 
the record. Now the statute provides that a motion, 
pleading, proceeding, document or other matter ex- 
hibited only by the record proper when it should have 
been exhibited by a bill of exceptions shall be consid- 
ered by the appellate court with the same force and 
effect as if it had been exhibited in its proper place 
in the transcript of record provided the same appears 
in the transcript so that it may be definitely identi- 
fied by the appellate court and so exhibited as to im- 
port authenticity. See Sec. 3, Chapter 12019 Laws 1927. 

A correct transcript of the record of a cause tried 
at law in the Circuit Court will not show a motion, pro- 
ceeding, document or other matter occurring at the 
trial because such things are not exhibited by the rec- 
ord and to import authenticity such matters should be 
certified by the trial judge as having transpired at 
the trial. Pleadings are exhibited by the record, but 
a document offered in evidence whether received or 
rejected, a motion for a new trial and the affidavits 
on which it rests, the testimony of a witness and 
exceptions based on rulings as to the admission or 
rejection of the same may without doubt of propriety 
be referred to as “other matter” but it is equally cer- 
tain that such “other matter” is not exhibited by the 
record and has no place in the transcript of the record 
proper. If such matters should through negligent pre- 


-paration of a transcript, or by design appear in a 


document filed in the appellate court and called a 
transcript of the record the authenticity of such mat- 
ters would not be apparent and their mere appear- 
ance in the so-called transcript would not of itself 
import authenticity in the absence of a certificate by 
the judge that such matters occurred, such evidence 
was received or rejected, or such motion was made 
and document offered. 

It is no’ business of the Clerk to preserve them 
of record. He is not the legal custodian, for example, 
of an oral motion or other proceeding ‘occurring at the 
trial of a cause nor the court’s ruling or orders made 
in many matters occurring at the trial. He is no 
more the custodian of such ‘other matters” than a 
bystander and his certificate of their authenticity of 
no more value. Yet the certificate of a bystander would 
scarcely be deemed to give authenticity to the mat- 
ter. The statute above mentioned constitutes a fair 
illustration of the inefficacy of legislative attempts 
to perfect, make simple and clarify the so-called in- 
tricacies of legal procedure. Its effect, if the possible in- 
tent is written into the act, is merely to put a premium 
upon supineness at the bar. 

In this case, however, the motion for a new trial 


is contained in the bill of exceptions, and appended to 
the motion over the judge’s signature is the state- 
ment that certain affidavits were offered as evidence 
for and against the motion. These are marked so that 
they may be identified as they appear elsewhere in 
the transcript and being so identified may be said to 
be so exhibited as to “import authenticity”. How much 
more convenient, more simple and therefore more ef- 
ficient would have been the incorporation of them 
however at the correct place in the bill of exceptions 
and the complete eliding of them and the motion from 
the other part of the transcript. 


The affidavit of Rossell O’Neal states that “she 
saw Andrew Branch shove Johnnie Branch backward 
and pull a revolver out of his right hip pocket with 
his right hand and pointed the same at Johnnie Branch 
before Johnnie shot her Father, that then Johnnie 
shot him four or five times and her Father fell and 
Johnnie wrenched the pistol out of his hand and 
hollowed loudly and then walked away with both guns.” 


The affidavit of Julian Branch is a little strong. 
er in that it states that Andrew Branch after taking 
the pistol from his pocket “attempted to shoot John- 
nie with same.” The two affiants are the sister and 
brother of defendant. They lived together in the same 
house. They were present and were eye witnesses to 
the difficulty. Of those facts the defendant was fully 
aware at the time of the shooting and at every mo- 
ment thereafter to the moment of his trial and convic- 
tion. Nowhere in the motion for a new trial or the 
affidavits in support of it is it shown that the de- 
fendant was ignorant of the fact that the witnesses 
named saw the transaction as it occurred. If it occur- 
red as set out in the affidavits the witnesses must 
have seen it because they were eye witnesses to the 
transaction and the defendant knew that they were. It 
is therefore apparent that the evidence was not dis- 
covered after the trial and that if the defendant did 
not impart the information to his counsel he did not 
use due diligence to procure it as evidence and that 
if he informed his counsel of it before trial dili- 
gence is not shown on their part to procure it. If the 
evidence existed in fact no subpoenaing of the wit- 
nesses by the State or placing them at the trial under 
the rule or failure to call them in the State’s behalf 
would have been effective as a measure precluding the 
benefits of their testimony to the defendant, even if 
such harsh supposition could be invoked against the 
ethical practice of the State’s Attorney. No one before 
a trial is precluded by law from consulting witnesses 
to a transaction and through them ascertaining the 
facts, nor even after they are placed under the rule 
at a trial could it be supposed that either the court 
or the State’s Attorney upon a proper showing in 
an honest and good faith effort to procure the facts 
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would decline to give counsel the privilege of inter- 
viewing a witness. 

We are of the opinion that there is nothing con- 
tained in the motion or the affidavits supporting it 
which required the trial judge to set aside the ver- 
dict and grant a new trial. The order overruling the 
motion therefore was not erroneous. 

In this view of the case the question whether the 
judge should have sustained exceptions to the reading 
of the affidavits in opposition to the motion becomes 
immaterial. 

The defendant testified in his own behalf and 
was the only witness for the defense. Upon his cross 
examination it was shown that he had always lived 
with his father but at one time he went to the State 
of Georgia and was brought back home by some one 
whose name the defendant could not recall. The State’s 
Attorney then asked if it was an officer, to which 
question the defendant’s counsel objected. The objec- 
tion was overruled, to which ruling an exception was 
taken but the question was not answered. 

This transaction is discussed under the second 
division of the brief but it is not made the subject 
of any assignment of error. 

No objection was made to questions eliciting the 
fact that the defendant had stolen eight hundred dol- 
lars from his father and had been brought back 
home for that reason but the objection seemed to be to 
the State’s effort to show that the person who brought 
the defendant back was an officer. As the question 
was not answered the exception became ineffective. 

A witness named Mose Branch, a son of the de- 
ceased, testified for the State. Upon cross examination 
by defendant’s counsel the witness gave an affirma- 
tive answer to a leading question by defendant’s coun- 
sel which elicited the fact that immediately upon being 
accosted by the son in the house the father “reached 
his hand back to his hip pocket.” On direct examination 
the State had shown that the deceased kept a pistol in 
the house. Counsel for the defendant then propounded 
to the witness the following question: “Q. You did not 
see the gun or see what he went after, but you know 
that he did go back to his pocket in a threatening 
manner?” And the witness answered: “Yes Sir.” 

Then ensued a controversy between counsel as to 
what the evidence at that point had shown concerning 
the altercation between father and son. The court 
without objection or motion made announced that it 
“would strike the question and instruct the jury to 
disregard that question and answer.” 


A witness may testify as to the conduct, demean- 
or or manner of another and in so doing may use 
words which amount to a characterization of the 
same. See 5 Ency. Ev. 674. 


While in this case it was not the witness but coun- 


sel who characterized the manner as threatening, the 
witness assented to such characterization and both 
question and answer were stricken. The court might 
have disallowed the question in the form in which it 
was framed because it undoubtedly put the answer in 
the mouth of the witness, who could have himself 
characterized the gesture as threatening, but in view 
of the manner in which the trial was conducted we 
think it would be unjust to the defendant if not de- 
cidedly unfair to him to make this distinction. It was 
evidently the purpose to exclude the testimony of the 
witness as to the manner of the deceased when he put 
his hand back to his hip pocket. If it was done in a 
threatening manner the witness should have been per- 
mitted to say so and we cannot say that depriving him 
of the benefit of that slight circumstance did not de- 
prive him of a substantial right. 

There is no merit in the other errors assigned. 

Mr. Justice Brown and the writer concur in the 
view expressed above upon this point and think that 
substantial error was committed by the ruling. Mr. 
Justice Brown also thinks that the motion for a new 
trial should have been granted. But Mr. Justice Whit- 
field, Mr. Justice Terrell, Mr. Justice Strum and Mr. 
Justice Buford are of the opinion that the error, if 
any, was cured by the subsequent testimony of the 
same witness and that in view of the provisions of Sec- 
tion 2812 Revised General Statutes of Florida 1920 
the judgment should be affirmed because they say that 
an inspection of the entire record shows that the er- 
ror complained of has resulted in no miscarriage of 
justice. 

It is therefore ordered that the judgment be and 
the same is hereby affirmed. 

STRUM and BROWN, JJ., concur. 

WHITFIELD, P.J. and TERRELL and BUFORD, 


JJ., concur in the opinion and judgment, filed July 20, 
1928. 


HARRY H. WILLOCK, 
Plaintiff in Error, 
Vv. SANTA ROSA COUNTY. 
T. R. PARKER, 
Defendant in Error. 

PER CURIAM, 

Defendant in error, T. R. Parker, brought an ac- 
tion against plaintiff in error, Harry H. Willock, to 
recover commissions for procuring a purchaser ready, 
able, and willing to purchase certain real estate, the 
property of the said Harry H. Willock. Parker was 
awarded a verdict and judgment in the sum of $7,- 
500.00 from which writ of error was taken to this 
court. 

It is contended here that the evidence does not 
support the pleadings; that the evidence does not 


support the verdict; that evidence was improperly ad-. 
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mitted and charges improperly given that Willock had 
a right to discharge Parker and that Parker did not 
maintain good faith toward Willock throughout their 
dealings. 

It is unnecessary in this opinion to restate the law 
governing brokers and the relation between a con- 
tract to sell and a contract to find a purchaser ready, 
able and willing to purchase on terms stated. We have 
examined the record carefully and we think the de- 
claration sufficiently shows a contract to secure a 
purchaser and that a purchaser was in fact secured 
who signified his willingness to purchase on terms 
agreed on by him and the defendant, Willock. It is 
“true that the evidence on these matters was conflict- 
ing but the jury whose province it was found against 
appellant and we are not convinced that their find- 
ing should be reversed. We fail to find that harmful 
error was committed either in the admission or re- 
jection of testimony or in the charges given by the 
trial court. 

Very illuminating briefs have been submitted in 
support of appellants contention but we fail to find 
that reversible error was committed so the judgment 
below is affirmed. 

Affirmed. 

_ WHITFIELD, P.J. and TERRELL and BUFORD, 
JJ., Concur. 

ELLIS, C.J. and STRUM and BROWN, JJ., Con- 

cur in the opinion and judgment, filed July 19, 1928. 


GERTRUDE JOHNSON, 
Appellant, 
Vv. VOLUSIA COUNTY. 
L. VINING, 
Appellee. 
PER CURIAM. 

C. L. Vining, complainant in the court below 
brought suit against Gertrude Johnson for the pur- 
pose of foreclosing a mechanic’s lien. There was a 
final decree in favor of Vining and Gertrude Johnson 
appealed. The lien was predicated on a parole con- 
tract to make certain improvements on the Mayfield 
Hotel, owned by appellant, the estimated cost of which 
was $10,500.00, but which actually cost when com- 
pleted more than $18,000.00. 

It is contended here that the final decree should be 
reversed because the suit was prematurely brought, 
that the provisions of Section 3523 and 3524, Rev. Gen. 
Stats. of Fla., were not complied with and that no 
showing was made as to what part of the materials 
and labor furnished by Vining were extras over and 
above the estimated cost on the basis of which the 
work was undertaken. 

We do not think that the contention to the effect 
that this suit was prematurely brought is well taken. 
On the question of whether or not Sections 3523 and 


3524, Rev. Gen. Stats. of Fla., were complied with 
the record discloses that all bills for labor and ma- 
terial furnished had been paid and discharged by Vin- 
ing so whether or not those Sections were in fact 
complied with becomes immaterial. On a full and 
careful examination of the record it may be that 
technical errors were committed but we. are con- 
vinced that such errors if committed were harmless. 
We see no useful purpose that an opinion on these 
questions would serve so the decree of the chancellor is 
affirmed. Section 2812, Revised General Statutes of 
Florida. 

Affirmed. 

WHITFIELD, P.J. and TERRELL and BUFORD, 
JJ., Concur. 

ELLIS, C.J. and STRUM and BROWN, JJ., Con- 
cur in the Opinion and judgment, filed July 19, 1928. 


GENTILE BROTHERS COMPANY, 
a Corporation, 
Plaintiff in Error, 

v. ORANGE COUNTY. 
ATLANTIC COAST LINE RAILROAD COMPANY, 
a Corporation, 

Defendant in Error. 
WHITFIELD, P.J. 

In an action brought against the initial carrier 
for damages to an interstate shipment in 1921, of a 
car load of oranges caused by delay in transit and neg- 
ligent handling, it was stipulated that the bill of lading 
issued November 29, 1921, by the defendant company 
was from a point in the State of Florida to New York 
City, New York; that “the car was delivered by de- 
fendant to Richmond, Fredericksburg & Potomac 
Railroad Company, its connecting carrier, at Acca, 
Virginia on the 2nd day of December, 1921 at 9:00 
A. M. and was by said Richmond, Fredericksburg & 
Potomac Railroad Company delivered to the Penn- 
sylvania Railroad Company, its connecting carrier, 
on the 2nd day of December 1921 at Potomac Yards, 
Virginia at 4:05 P. M. and arrived at pier 29 New 
York December 4th at 2:05 A. M., Winter Haven 
seals intact, where the same was loaded. At 2:35 P. 
M. December 3 a Western Union message sent by 
Gentile Bros. Company was delivered to Mr. H. H. 
Preston, at Jacksonville, Fla. Mr. Preston was at 
that time the agent of the Atlantic Coast Line Railroad 
Company and the proper person to receive such mes- 
sage for the Company. 

In the message said Gentile Bros. Company or- 
dered the shipment in controversy and mentioned in 
the bill of lading issued at Winter Haven November 
29, 1921, diverted to the Atlantic Brokerage Com- 
pany, in Boston, Mass. These instructions were 
promptly transmitted to F. L. Marsh, agent of the 
Pennsylvania Railroad Company at New York, and 


4 
i 
a 
af 
2 
> 
% 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 39 


that said wire was delivered at the office of the said 
F. L. Marsh on the same afternoon. 

At the time of the receipt of said message all the 
clerks had left the office and no action was taken on 
shipment by Pa. Ry. on December 5th. On Decem- 
ber 6th it was reloaded in Pa. car No. 105090, which 
was then floated across the river, taken to Green- 
ville, where it was re-iced and again floated across 
the river and delivered to N. Y. N. H. & Hartford, 
and forwarded to Boston. Delivery to N. Y. N. H. 
& Hartford was made December 7, and it arrived in 
Boston and was placed for delivery in the early morn- 
ing of December 10.” 

The bill of lading contained the following pro- 
vision: “No carrier shall be responsible for any loss 
or damage resulting directly or indirectly from change 
of route or destination made under the provisions of 
this contract.” 

The court directed a verdict for the defendant 
which was rendered and judgment thereon was en- 
tered for the defendant. Plaintiff took writ of error. 

This being an interstate shipment it was controlled 
by the Federal Statute which makes the initial carrier 
liable for any loss, damage or injury to shipments 
“transported on a through bill of lading’ issued by 
the initial carrier. In this case the injury was not 
done during the transportation on the “through bill 
of lading,” issued by the defendant initial carrier; but 
the injury occurred during a further transit after a 
reconsignment by the shipper. The order of recon- 
signment was transmitted through the defendant 
initial carrier but there was no delay, fault or neg- 
ligence of the defendant initial carrier in transmitting 
the order for reconsignment of the shipment to a 
point beyond the destination stated in the through 
bill of lading issued to the plaintiff by the defendant 
initial carrier. The bill of lading contained no pro- 
vision for reconsignment as in Starks Co. v. Mich. 
C. R. Co. 207 Ill. App. 333; and the undertaking of 
the defendant initial carrier under the Federal statute 
before the amendment of July 3, 1926, did not im- 


pose liability for loss, damage or injury to interstate 


shipments after they are reconsigned and are in trans- 
it to points beyond the destination stated in the bill of 
lading issued by the initial carrier, where the bill of 
lading does not provide for reconsignment and the 
fault of the initial carrier does not proximately con- 
tribute to the injury sustained. See Chase & Co. 
v. Florida East Coast Ry. Co. 94 Fla. . 

115 So. 825; Clark v. L. & N. R. Co. Ala. P 
114 So. 295; Parker Bell L. Co. v. G. N. R. Co. 69 
Wash. 123, 124 Pac. 389, 41 L. R. A. (N.S.) 1065; 
Pere Marquette R. Co. v. French, 254 U. S. 538, 41 
Sup. Ct. Rep. 195, 65 Law. Ed. 391; 1 Roberts Fed. 
Liability of Carrier, section 346. 


The amendment of July 3, 1926 to the Federal 


statute provides that the liability imposed upon the 
initial carrier of interstate shipments “shall also ap- 
ply in the case of property reconsigned or diverted 
in accordance with applicable tariffs filed as in this 
Act provided.” 4 Mason’s United States Code, page 
300 Pamphlet quarterly July 1927. This statutory 
provision is not applicable here since the shipment was 
in 1921. The mere fact that the order to ship to 
Boston, Mass., was transmitted to the terminal carrier 
at New York through the initial carrier does not 
render the initial carrier liable for loss, damage or 
injury to the shipment after the reconsignment from 
the original destination, the initial carrier not being 
at fault in transmitting the order or otherwise con- 
tributing to the injury sustained. 

Affirmed. 

TERRELL, and BUFORD, JJ., concur. 

ELLIS, C.J. and STRUM and BROWN, J.J., con- 
cur in the opinion and judgment. 


ERNEST AMOS, as Comptroller, 


ET AL., 
Appellant, 
v. GLADES COUNTY. 
GENEVIVE C. BAIRD, ET AL., 
Appellee. 
BUFORD, J. 


This appeal is from a decree in the consolidated 
causes wherein certain claimants insisting that each 
of them respectively held preferred claims against 
the Bank of Moore Haven, a State Banking Corpora- 
tion, which had become insolvent and in which the 
final decree was as follows: 

“The above entitled cause coming onto to be 
heard on this 3lst day of October, A. D. 1927, 
on petition of the Receiver for an order to consol- 
idate the claims of the several claimants, and the 
court having heard the testimony, and having 
jurisdiction of the subject matter and the parties, 
finds that the following claims against the Bank 
of Moore Haven and the receiver of said Bank, 
to-wit: Genevieve C. Baird in the sum of Three 
hundred Twenty One ($321.00) Dollars; P. G. 
Waldron in the sum of Two Thousand Six Hun- 
dred Fifty-two ($2652.00) Dollars; Fred H. Park- 
er in the sum of Six Thousand Two Hundred 
Ninety-two and 22/100 ($6292.22) Dollars; M. 
Valaer in the sum of Nine Hundred ($900.00) 
Dollars; Atlantic Coast Line Railroad Company in 
the sum of Fourteen Thousand One Hundred Nine- 

ty One and 13/100 ($14,191.13) Dollars; N. F. 

Stone and Lake Okeechobee Colony Development 
Company in the sum of One Thousand and Eight 


Hundred ($1,800.00) Dollars; are in each and. 


every case a preferred claim of the respective 
parties, and each and every of said claims is pay- 
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able out of the money in the hands of the re- 
ceiver aforesaid. 

The Court further finds that at the time the 
said Receiver took charge of the said Bank there 
was on hand in said Bank in cash and in other 
banks a sum greater than the total sum of the said 
preferred claims and that there is now in the 
hands of said Receiver a sum greater than the 
total sum of the said preferred claims. 


IT WAS THEREUPON ORDERED, AD- 
JUDGED AND DECREED, That the said Re- 
ceiver, and the Comptroller of the State of Flor- 
ida, Ernest Amos, pay the said preferred claims, 
each and every, in full out of the said money on 
hand, within thirty (30) days from this date. 

DONE AND ORDERED in Chambers at Fort 
Myers, Florida, this 31st day of October, A. D. 
1927. 

GEO. W. WHITEHURST, 
Judge.” 


It will not be necessary to discuss the status of 
the claim of the Atlantic Coast Line Railroad Company 
_ which was presented in this suit in the form of a de- 
cree in a separate suit by the Railroad Company 
against the Receiver of the Bank because that de- 
cree, of which copy is presented in this cause, was 
brought to this Court on appeal and has been af- 
firmed and, therefore, the decree in this case insofar 
as it applies to the claim of the Atlantic Coast Rail- 
road Company is also affirmed. 

The claim of Martin Valaer is based upon the fol- 
lowing state of facts: 


“That on the 16th day of July, 1926, in the 
afternoon, he went to the office of the said Bank 
of Moore Haven and doing business in Moore 
Haven, to buy a draft to pay for a certain piece 
of land and other indebtedness owing by him to 
one Mrs. J. A. Johnson. That on said date he 
purchased from said Bank of Moore Haven a 
draft payable to Mrs. J. A. Johnson in the sum of 
$900.00 and the same was issued by said Bank 
and given to the Petitioner and by him duly mail- 
ed to the said Mrs. J. A. Johnson, properly stamp- 
ed and addressed. That the same was never paid, 
that the said draft was drawn on the Bank of 
America of New York City, N. Y., that the same 
was received by said Bank in due course of mail 
but-was not paid for the reason that after the pur- 
chase of said draft for the payment of said land 
the said Bank of Moore Haven was closed by or- 
der of the State Comptroller and was afterward 
and now is in the hands of J. D. Hinton as Re- 
ceiver thereof.” 


Therefore, it is evident that Martin Valear simply 
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as a matter of convenience purchased from the Bank 
a draft payable to Mrs. J. A. Johnson in the sum of 
$900.00. The money which Valaer paid to the Bank 
immediately and properly went into the general as- 
sets of the Bank and the draft issued therefor be- 
came a common liability of the Bank. In Clark v. 
Chicago Title & Trust Co., Receiver, 53 L. R. A. 282 
the Court say: 

“A ecashier’s check given to a depositor as a 
mere acknowledgment of indebtedness on the part 
of the bank to him, being in legal effect the same 
as a certificate of deposit or a certfied check, 
does not amount to an assignment to him by the 
bank of the amount of the check, so as to give 
him any better right against the receiver of the 
bank than he had by reason of his original de- 
posit.” 

If Valaer had delivered the money to the Bank, 
instructing the Bank to deliver that money to some 
other bank for the credit of Mrs. Johnson and the 
Bank had accepted that money under such instruc- 
tions, then the money would have become a special 
or specified deposit and the property therein would 
have remained in Velaer until it was delivered as di- 
rected. City of Miami v. Shutts, 51 Sou. 929. But 
Valaer chose to exchange his money for the paper 
which amounted to the evidence of indebtedness of 
the Bank. 

We must hold, therefore, that the decree is errone- 
ous insofar as it allows the claim of Martin Valear as 
a preferred claim, and to this extent it must be re- 
versed. The remainder of the decree should be affirm- 
ed on authority of the opinion in the case of the City 
of Miami v. Shutts, 59 Fla. 462, 51 Sou. 929, and Col- 


lins v. State, 33 Fla. 429, 15 Sou. 214, in which the 
Court say: 


“Deposits by the customers or clients of a com- 
mercial bank therewith are of two classes, viz: 
special or specific, and general. When the identi- 
cal money or other thing deposited is to be restor- 
ed or is given to the bank for some specified 
and particular purpose, as to pay a certain note 
or other indebtedness, or is received by the bank 
as a collecting agent, such collection to be remit- 
ted, such deposits are special or specific, and the 
property in the deposit remains in the depositor, 
the bank in such cases becomes the bailee, trus- 
tee or agent for the depositor.” 

It is so ordered. 
Reversed in part. 
Affirmed in part. 


WHITFIELD, P.J. and TERRELL, J., concur. 

ELLIS, C.J. and STRUM and BROWN, JJ., concur 
in the opinion and judgment. 

Opinion filed July 11, 1928. 
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H. D. HAZEN, 
Plaintiff in Error. 
V. ORANGE COUNTY. 

Cc. C. COBB and JAMES VAUGHAN, 
partners doing business as COBB- 
VAUGHAN MOTOR COMPANY, formerly 
doing business as COBB MOTOR 
COMPANY, 
Defendants in Error. 
BROWN, J. 

This is an action brought in both general and spe- 
cial assumpsit. The real object of the suit was to 
recover damages for breach of a special contract of 
employment, as we judge from what appears in the 
record and the briefs. That is, the salary and commis- 
sions appear to have been substantially paid up to 
the time of the discharge, but plaintiff claims a 
wrongful discharge long before the period fixed by 
his contract for employment had expired. On account 
of adverse rulings on the pleadings and evidence, plain- 
tiff below, plaintiff in error here, introduced practic- 
ally no testimony and suffered an instructed verdict 
in favor of defendants, taking writ of error to the 
judgment and assigning as error such adverse rulings. 


The original declaration contained as its first 
three counts the common counts, for account stated, 
for work done and materials furnished and for money 
had and received. The fourth count declared on a 
special contract of employment for one year, a copy 
of what was attached to the declaration and made a 
part thereof. It was a contract between the plaintiff 
and Hazen and Cobb Motor Company for one year 
from date, by which the plaintiff was employed as a 
motor truck and tractor salesman at a stated monthly 
salary and in addition thereto a certain commission 
on sales made. It contained this final clause: “If par- 
ty of first part should at any time deem party of the 
second part incapable of serving them in a profitable 
manner they can by paying up commissions to date 
declare this contract null and void.” The declaration 
alleged that at the time the contract was made the 
defendants as partners were engaged in the automo- 
bile business under the name of Cobb Motor Company, 
that plaintiff thereupon entered into the employment 
of the defendants according to the contract and kept 
and performed his contract in every respect, but that 
on a date named, about four months later, “the de- 
fendants, without any provocation on the part of the 
plaintiff, did breach and break the said contract by 
discharging the plaintiff from their employment and 
forced the plaintiff to seek employment elsewhere, to 
the great damage and humiliation of the plaintiff, 
wherefore the plaintiff brings this his suit and claims 
$10,000.00 damages.” A bill of particulars was at- 
tached. 


The defendants demurred to the fourth count of 
the declaration upon the grounds that the contract 


was unilateral, without binding force, and made the 
duration thereof, and the term of plaintiff’s employ- 
ment depend upon the will and discretion of the plain- 
tiff. The court sustained this demurrer, which rul- 
ing is assigned as error. 


The contract is not unilateral, though it has been 
held that whereby the contract, one party agrees to 
employ another as long as his services are “satisfac- 
tory”, but the contract does not stipulate that the 
employee shall serve for any particular length of time, 
such contract lacks mutuality as to the duration of 
the employment, and the employer may terminate it 
any time. 18 R. C. L. 512; Price v. Western Loan 
Co. 35 Utah, 379, 100 Pac. 677, See also S. F. & W. R. 
Co. v. Willett, 31 So. 246, 43 Fla. 311. However, where 
the contract of employment is for a definite term, 
if it provides that the services are to be performed to 
the satisfaction of the employer, it may be terminated 
by him at any time that he in good faith becomes dis- 
satisfied with the service of the employee, though no 
real or substantial grounds for dissatisfaction ex- 
ist. The employer is in such case the sole judge as to 
whether the services are satisfactory, and the courts 
will not substitute their judgment for his as to the 
reasonableness of the grounds of dissatisfaction. 18 
R. C. L. 512; 39 C. J. 74; and cases cited; Allen v. 
Mutual Compress Co. 101 Ala. 574, 14 So. 362. But 
the general rule is that such dissatisfaction must be 
real and in good faith, not merely feigned, or capri- 
cious or mercenary. 18 R. C. L. 512; 39 C. J. 75. And 
it has been held that where the contract may be ter- 
minated “for any good reason,” the sufficiency of a 
reason for discharge is open to judicial inquiry. 39 C. 
J. 76; Caldwell v. Klyce, 80 Wash. 141 Pac. 1042. A 
reservation of the right to discharge for reasons of 
the sufficiency of which the employer reserves the 
right to be the sole judge, does not give the employer 
the right to terminate the contract without a reason 
or for a false reason. He must act in good faith. 39 
C. J. 73 and cases cited. 


The only ground stated in this contract which gave 
the employers the right to terminate it was that they 
should “deem” the employee “incapable of serving them 
in a profitable manner.” This did not mean that they 
might at any time arbitrarily dicharge him without 
reason. The intent of the language used manifestly is 
that if the employers should at any time conclude, up- 
on any reasonable ground whatsoever, that the em- 
ployee ‘“‘was incapable of serving them in a profitable 
manner,” they should have the right to terminate the 
contract, on “paying up commissions to date;” but the 
reason or reasons for their conclusion must have had 
some relation to the question of the employee’s capacity 
to serve them in a profitable manner,” and they must 
have acted in good faith. If this much appeared, the 
court, or jury would not attempt to substitute its judg- 


ment for that of the employer, as to the sufficiency of . 
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the reasons or grounds upon which they acted, even 
though erroneous. But if the action of the employers 
was devoid of any reasonable basis whatever, it would 
not only be insufficient to sustain the breach, but 
would tend to show bad faith. 

So the stated grounds of the demurrer were not 
well founded. But it is suggested that the sustaining 
of the demurrer is not reversible error because said 
fourth count was bad for another reason, namely, that 
it did not sufficiently allege a breach of the contract 
in that it did not negative discharge on the ground 
permitted under the contract, and hence did not state 
a good cause of action; so that the trial court should 
not be put in error for sustaining the demurrer, es- 
pecially in view of the fact that leave to amend was 
granted. See 31 Cyc. 358. 

We recognize the general rule that a pleading need 
not by its averments anticipate a defense thereto and 
negative or void it. 31 Cyc. 109, 39 C. J. 98. But it 
is also a general rule that pleadings must not be am- 
biguous or doubtful in meaning and when two differ- 
ent meanings present themselves, that construction will 
be adopted which is most unfavorable to the party 
pleading. In a word, the pleading is usually construed 
most strongly against the pleader. Andrew Stephens’ 
Pldg., 382; Milligan v. Keyser, 52 Fla. 331, 42 So. 367; 
Livingston v. Anderson, 30 Fla. 117, 11 So. 270. 

The essential facts constituting a breach of con- 
tract should be set forth in unequivocal terms, and 
with such sufficient certainty as will apprise the de- 
fendant in what particular he has failed to perform. 
Yet the same certainty is not required in assigning the 
breach of a contract as in setting forth its terms; all 
that is required is that the breach be substantially and 
with reasonable certainty set forth. At common law 
it is as a rule sufficient to assign a breach in the 
words of the contract either negatively or affirma- 
tively as the case may require, or in words which are 
coextensive with the import and effect of the contract. 
Inasmuch as a defendant must generally know in what 
respect he has or has not performed his contract, no 
great particularity ought to be required, especially 
where an enumeration of particulars would lead to 
great prolixity in pleading a breach. It is not necessary 
to use the precise terms of the agreement sued on; it 
is generally sufficient that the breach be assigned in 
words which contain the sense and substance or legal 
import of the language of the contract. But more par- 
ticularity is required in assigning the breach where 
the matter rests peculiarly in the knowledge of the 
party pleading, 13 C. J. 732, 733. 

The breach of contract assigned in the special 
count was that “the defendants, without any provoca- 
tion on the part of the plaintiff, did breach and break 
the said contract by discharging the plaintiff from their 
employment.” As the contract expressly authorized de- 
fendants to discharge the plaintiff under certain cir- 


cumstances, this assignment of breach was not suffici- 
ent. It was not coextensive with the import and effect 
of the contract. Non constat, but that the discharge 
complained of may have been upon the ground permit- 
ted by the contract. So the special count was subject to 
demurrer on this score, and the trial court will not 
be put in error for sustaining the demurrer, merely 
because this ground was omitted. This defect was met 
by the amended fourth count which alleged that the 
defendants, in disregard of their contract, and with- 
out any provocation on the part of the plaintiff, and 
without deeming the plaintiff incapable of serving 
them in a profitable manner, and without paying up 
his commissions due him under said contract, did on 
a date named, discharge the plaintiff from their em- 
ployment and sought to cancel and terminate their 
contract with plaintiff, “to the great damage and 
humiliation of plaintiff,” etc. 

A motion to strike the word “humiliation” from 
this amended fourth count was properly sustained. It 
is not generally recognized as an element of recover- 
able damages in such cases. 18 R. C. L. 525; 39 C. J. 
111, 112; St. Louis & 8S. F. R. Co., 6 Ala. App. 434, 60 
So. 530. But the court erred in sustaining the demur- 
rer interposed thereto. It contained all of the essential 
elements of a count in special assumpsit. 2 R. C. L. 
765-6; 5 C. J. 1893 et seq.; Carson’s Fla. Com. Law. 
Pldg., 51; Borden Lumber Co. v. So. Atl. Dry Dock Co., 
88 Fla. 166, 101 So. 846. It also alleged the change in 
the name under which the defendant partners did 
business, after the contract was made, from Cobb Mo- 
tor Company to Cobb-Vaughan Motor Company. This 
was sufficient to show that the parties sued were 
the same as those making the contract. As to the suf- 
ficiency vel non of the allegation as to damages, de- 
murrer was not the proper way to test that. Demurrer 
tests the cause of action. There was not a total absence 
of claim for damages. Haines v. Coconut Grove Dev. 
Co., 63 Fla. 175, 59 So. 11; 31 Cyc. 297. Losses that 
necessarily result in the usual course of things, from 
the breach of a contract, are presumed to have been 
within the contemplation of the parties, and may be re- 
covered under a general allegation of damages with- 
out being separately pleaded. Atlanta, etc., R. Co. v. 
Thomas, 60 Fla. 412, 53 So. 510. 

The exceptions to the first and second interroga- 
tories propounded by plaintiff to defendants under Sec- 
tion 2734 Revised General Statutes of Florida, were not 
well taken. They merely sought to ascertain whether 
the defendants were doing business as partners under 
the name of Cobb Motor Company when the contract 
was made, and when it was that the name of the 
business was changed to Cobb-Vaughan Motor Com- 
pany. This was not “fishing” for the defendants’ case. 
These exceptions should not have been sustained. 

There was not sufficient showing of materiality 
to the issues in the case of the evidence sought, to ren- 
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der erroneous the denial by the court of plaintiff’s mo- 
tion to require defendants to produce certain office 
records or reports, under Section 2753 Revised Gen- 
eral Statutes. Sec. 4405 Comp. Gen. Laws of Fla. of 
1927. Nor was there any error in the refusal to per- 
mit plaintiff to read to the jury the special count 
which had gone out on demurrer. 


The case went to trial upon the common counts,. 


pleas of the general issue, and a special plea which 
may not have been proper in reply to the common 
counts but which was not demurred to. It set up that 
provision of the written contract above referred to, 
and alleged that plaintiff had been discharged because 
the defendants deemed that he was incapable of serv- 
ing them in a profitable manner and terminated the 
contract, having discharged all their obligations to 
plaintiff in full. 

Before proving what services had been rendered to 
defendants and for how long, plaintiff sought to in- 
troduce the express written contract of employment. 
Defendants objected upon the grounds inter alia (1) 
that an express contract is not admissible in evidence 
under the common counts until the entire contract 
has been completed and the time for performance has 
expired and that this suit was begun prior to the ex- 
piration date of the contract; and (2) that the only 
purpose for which the contract could be admitted 
would be to ascertain the value of the services actual- 
ly performed and for which payment had not been 
received. This objection was sustained. The first ground 
of objection was not good; the second will be consid- 
ered later. Plaintiff’s counsel then asked plaintiff sev- 
eral questions, each of which referred to the contract in 
some way, and objections thereto were sustained. The 
court had suggested that plaintiff prove the services 
rendered and then he could offer the contract as evi- 
dence of the value of such services. But after the fore- 
going objections were sustained, plaintiff declined to 
proceed further with the testimony and suffered an 
instructed verdict in favor of the defendants. All these 
rulings of the court are assigned as error. 

The contention of plaintiff in the court below, 
and in this court, is, as we understand it, that inas- 
much as assumpsit is in all cases an action founded 
upon contract, he could proceed in the same way and 
for the same extent of relief, for breach of the written 
contract, under the common counts as he could under 
a special count; and that the contract, being the foun- 
dation of the suit, should have been admitted at the 
beginning of the trial. This contention is based upon 
a misconception, not uncommon of the action of general 
assumpsit. 


There is no doubt about the proposition that the 
action of assumpsit lies for the recovery of damages 
for the breach or nonperformance of a simple contract, 
namely a contract not under seal, whether oral or writ- 
ten, or upon a contract implied by law from the acts 
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or conduct of the parties. 5 C. J. 1380 et seq.; An- 
drews Stephen’s Pldg., 85, 86; 2 R. C. L. 742, 747; 
Borden Lumber Co. v. So. Atl. Dry Dock Co., 88 Fla. 
166, 101 So. 846; a Ency. Pldg. and Prac. 988; Car- 
sons Florida Common Law Pldg., 100, 111. 

But there are two grand divisions of assumpsit 
actions: general, upon the common counts; and special, 
for the breach of an express contract, oral or written. 
In the latter class of cases, the contract must be de- 
clarec upon specially, the common counts not being 
applicable. And yet in each class of actions the ex- 
press contract, where there was one, may be intro- 
duced in evidence under certain conditions and for cer- 
tain purposes. But these conditions and purposes 
differ with the class of the action, accordingly to 
whether it be general or special assumpsit. The mere 
fact that the express contract may usually be admitted 
in evidence at some stage of the trial in both classes 
of suits does not imply that the express contract is 
necessarily the basis of both. The truth is that in gen- 
eral assumpsit, on the common counts, only an implied 
contract is the basis of the action, while in special 
assumpsit an express contract is the only basis. And 
where the plaintiff founds his action on an express con- 
tract, special assumpsit is the only appropriate rem- 
edy, and frequently the only remedy by which he can 
obtain complete relief or any relief whatever. On the 
other hand, there are many cases where for technical 
invalidity or other reason the express contract cannot 
be relied upon as the foundation of the action and 
the plaintiff can only obtain redress, and then some- 
times in part only, by action in general assumpsit on 
the implied contract. So it has become quite custom- 
ary, in an abundance of caution, to join the common 
counts with the special count which declares on the 
express contract, so that if for any reason the plain- 
tiff fails on his proof of the express contract he may 
have an opportunity to at least recover the value of 
the work actually done or the materials actually furn- 
ished, or so much thereof as have not been paid for, 
upon an implied contract. And frequently in such 
cases the invalid or otherwise inadmissible express 
contract may be introduced in evidence on the question 
of the value of the services performed or the goods 
furnished. But it still remains highly important to good 
pleading and the efficient administration of justice 
that the distinction between general and special as- 
sumpsit be preserved. 

General assumpsit is so called because there are 
general forms devised for stating the various causes 
of action most commonly arising, and hence these 
forms are commonly called the common counts. See 
forms 1 to 6 in Section 2648 Revised General Statutes, 
and Section 4314 Compiled General Laws of Florida 


of 1927. In Andrews Stephen’s Pleading, pp. 86 and 
87 it is well said: 


“The names, however, do not express the real 
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difference between general and special assump- 
sit. The difference in substance is this: That in 
general assumpsit the cause of action is never 
based upon an express contract no matter whether 
there was an express contract or not. The re- 
covery is based upon the implied contract to pay. 
The contract will prevent the plaintiff from re- 
covering beyond the contract price, but cannot 
be used by him to prevent the defendant from 
proving mitigating facts under this count. * * * 
Special assumpsit is the only appropriate remedy 
to recover what is due upon or for the breach of 
an express simple contract when the plaintiff 
grounds his cause of action upon the contract. 
This form of count difers from general assump- 
sit in this point: that special assumpsit lies only 
upon an express contract while general assumpsit 
never does. There is some confusion in the books, 
and recent writers who copy them seem to have 
followed the error; but the learned editors of 
Smith’s Leading Cases have stated the matter so 
clearly, together with the authority, that there is 
but little left but to give them the proper credit. 
They say: ‘The confusion and obscurity which ex- 
ists in the books in relation to this matter of 
special and general assumpsit have arisen from an 
erroneous impression that when there has been a 
special contract, and the plaintiff brings general 
assumpsit, the special contract of the defendant is 
in some degree or to some extent the ground of 
the plaintiff’s recovery. This impression arises 
from an error as to the legal nature of and 
ground of general assumpsit, which rests only 
on a legal liability springing out of a considera- 
tion received.”” As a matter of course there are 
no common counts for special assumpsit, and, 
as was said in the introduction, there are no com- 
mon counts except those in general assumpsit.”’ 
See also Bucker v. McKinnon, 37 Fla. 391, 20 So. 
540; Stephens Lumber Co. v. Cates, 62 Fla. 382, 
36 So. 298; Yulee v. Canova, 11 Fla. 9. 

It is a well settled rule that when an express simple 
contract is open and unexecuted, and plaintiff pro- 
ceeds for a breach of it, he must declare specially. 
General assumpsit will not lie. The law will not imply 
a contract where a valid express one exists. This rule 
is supported by the great weight of authority. 5 C. J. 
1386 and cases cited. Lanier v. Chappell, 2 Fla. 621, 
630; Sanderson v. Hagan, 6 Fla. 318, 324; 2 R. C. L. 
761; 2 Ency. Pldg. and Prac., 990; Andrews Stephen’s 
Pleading, 59, 85 et seq.; C. and O. Canal Co. v. Knapp. 
(U.S.) 9 Peters 541, 9 Law Ed. 222; Chitty Pldg., 352. 

But where an express contract has been fully per- 
formed on plaintiff’s part, and nothing remains to be 
done under it but the payment of money by defendant, 
which is nothing more than the law would imply 
against him, plaintiff may declare specially upon the 


original contract, or generally on the common counts, 
at his election. And if he adopts the latter course, he 
may offer the contract in evidence to show that he has 
performed what was agreed to be done and to show 
the value of the services performed or the materials 
furnished. 5 C. J. 1386-7; 2 R. C. L. 726; 2 Ency. 
Pldg. and Prac., 1009 1 Chitty Pldg., 372; Lanier v. 
Chappell, supra. 

Also, where a special contract has been partly 
performed by the plaintiff and has been put an end to 
by mutual consent of the parties, or by the act of 
the defendant, or by “act of God,” or the contract for 
technical deficiencies in its execution is not legally en- 
forceable, and the part performance of the contract 
was beneficial to the defendant and accepted by him, 
or full performance waived by him, the plaintiff may 
recover on the common counts for the actual 
value of the services rendered or materials 
furnished and thus accepted and enjoyed. And this 
rule would ordinarily hold good even if the plaintiff 
could not maintain an action upon the original con- 
tract. 5 C. J., 1888-9; 2 R. C. L. 761; Stephens Lum- 
ber Co. v. Cates, 62 Fla. 382, 56 So. 298; Tunno v. 
Roberts, 16 Fla. 738; Buckie v. McKinnon, 37 Fla. 
391, 20 So. 540. In such cases, evidence of the special 
contract may be admitted as tending to show the val- 


ue of the services rendered or materials furnished. See 
authorities cited. 


But if a party desires to recover damages for the 
breach of an executory contract, not for the value of 
the services actually performed or materials actually 
furnished by him thereunder prior to such breach, but 
for the compensation or profits he might have derived 
thereafter if the other party had permitted the full 
performance of the contract, his remedy is not in 
general assumpsit on the common counts, but he must 
declare specially on the contract and claim such dam- 
ages as he is legally entitled to for the breach of 
same. See 39 C. J. 95, 97 and 5 C. J. 1386, and other 
authorities above cited; also Sullivan v. McMillan, 26 
Fla. 543, 8 So. 450. 


Thus, in the matter of a contract for personal ser- 
vices we have held that a cause of action for an entire 
breach of the contract immediately arises upon the 
wrongful discharge of an employee under a contract for 
a definite time, and it is not necessary to await the 
termination of that period before asking the courts 
for redress. Harris v. Coconut Grove Dey. Co. 63 Fla. 
175, 59 So. 11. See also 39 C. J. 95;18R. C. L. 524. 


The measure of damages recoverable in such a case 
is, prima facie, the contract price or wages for the un- 
expired part of the term; including of course any un- 
paid balance due under the contract at the time of dis- 
charge for services already performed. 39 C. J. 102; 
18 R. C. L. 523. We are not called upon on this 
record to consider what may be shown in mitigation 
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of damages. 18 R. C. L. 527, et seq.; 39 C. J. 100, 101, 
108-118. 

Under the status of the pleadings at the trial, the 
court was without error in holding that the plaintiff 
could not, under his common counts, introduce evi- 
dence of the special contract before he had proven 
what services, if any, he had rendered defendants. 

But on account of the error in sustaining the de- 
murrer to the amended fourth count and errors in 
other rulings, above pointed out, the judgment must 
be reversed. 

Reversed. 

ELLIS, C.J. and STRUM, J., concur. 

WHITFIELD, P.J. and TERRELL and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed July 10, 1928. 


EVERETT BENNETT, 
Plaintiff in Error, 
Vv. BRADFORD COUNTY. 
THE STATE OF FLORIDA, 
Defendant in Error. 
ELLIS, C. J. 

Everett Bennett was indicted for the murder of Lee 
Morgan, and was convicted of manslaughter. 

The trial of the defendant occurred in December, 
1927. A month before the defendant moved the court 
to be admitted to bail. The motion was denied and 
counsel assign that ruling as the fifth error committed. 
The trial of the defendant had not begun. If he de- 
sired bail it could have been obtained by a writ of 
habeas corpus if the proof was not evident and the 
presumption not great. 

The preliminary application to be admitted to bail 
is not part of the trial. One may not wait until his 
case is called for trial and then apply for bail that he 
might be given thereby an opportunity personally to 
prepare his defense. A motion for continuance is 
the proper remedy and if grounds exist for it and 
the proper showing is made the court will grant the 
continuance during which bail may be secured by pro- 
ceedings in habeas corpus if deemed expedient. There 
was no error in denying the motion. 

There was a motion for a continuance and it was 
denied. That ruling is assigned as the sixth error. 

The motion rests upon the ground that during 
a regular term of the court held in November, 1927, 
the cause on motion of the defendant was continued to 
the 12th day of December, 1927, and the court then 
adjourned. It is said that such order continued the 
cause for the term; that is to say until the next reg- 
ular ‘term, but that a special term of the court was 
called to begin on Friday the 7th day of December 
and on the 12th day of December the defendant was 
placed on trial. There was no error in overruling the 
motion. The court’s statement as to what occurred is 
somewhat different from the averments of the affi- 


davit in that it appears that when the cause was con- 
tinued in November, 1927, it was continued to a day 
certain: December 12, 1927. The record shows that 
on November 17, 1927, all causes and motions not 
otherwise disposed of were continued for the term. 

Circuit Judges are authorized to order extra and 
special terms of Circuit Courts. Sec. 3056 Revised 
General Statutes 1920. 

The contention that the order of continuance car- 
ried the case over and beyond the special term sub- 
sequently called and deprived the court of jurisdiction 
to try the indictment on which the defendant was 
held at the special term is apparently without any 
force. If that circumstance had the effect of putting 
the defendant in an awkward position or embarrassed 
him in his defense or otherwise deprived him of the 
opportunity of preparing his defense some such show- 
ing might have revealed an abuse of the court’s dis- 
cretion; but we find nothing in the motion, which is 
sworn to by the accused, to convince us that the court 
abused its discretion in denying the motion. 

The record discloses that the crime was committed 
in November, 1926; the indictment in this case was 
returned on November 9, 1927; the first grand jury 
which convened after the commission of the offense 
failed to indict the defendant and he was released from 
custody, having been arrested for the commission of 
the crime; sometime thereafter he was again arrested, 
charged with the offense, and was in confinement 
when the indictment was returned; he obtained a 
continuance for thirty days and was then required to 
go on trial. He had ample opportunity therefore to 
prepare his defense. 

The seventh assignment of error rests upon an 
order overruling the defendant’s objection to Hon. 
D. E. Knight acting as assistant prosecuting attor- 
ney in the case. Counsel contends that Mr. Knight 
was disqualified. The facts are that his son H. V. 
Knight is the State’s Attorney for the Twenty-Sixth 
Circuit; that when the defendant was arested and 
charged with the commission of the crime persons in- 
terested in the accused sought the services of Mr. D. 
E. Knight as counsel for the defendant, but no satis- 
factory arrangement could be made with him. Mr. 
Knight, however, said that he visited the defendant in 
jail and discussed the matter of a fee with him but 
ascertained from him nothing concerning his defense 
and gave him no advice as counsel further than to ad- 
vise him not to talk about the case or his defense. 
Other counsel were engaged, the court appointing them 
to defend. When the trial came on Mr. D. E. Knight 
assisted in the prosecution. 

Mr. Knight was not disqualified and there was no 
abuse of discretion in permitting him as assistant pros- 
ecuting attorney to participate in the trial. It is true 
that the point presented a delicate question and one 
which arising as it did under the circumstances as they 
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existed might have suggested the propriety of with- 
drawal by Mr. Knight, but as he testified and as the 
court found the fact to be that Mr. Knight had ac- 
cepted no employment nor had any dealings with the 
accused by which the former acquired any knowledge 
of the defense or any facts bearing upon the crime 
charged he was not disqualified. See Thornton on At- 
torneys at Law, See. 700; State v. Lewis, 96 Iowa 
286, 65 N. W. Rep. 295; Emerson v. State, 54 Tex. 
Crim. Rep. 628; 114 S. W. Rep. 334. 

Too great nicety however cannot be observed by 
the profession in such matters because, as pointed out 
by the books, Attorneys cannot “become mere merce- 
naries who may desert the cause of those for whom 
they are enlisted and take service on the other side 
for no other reason than that their fees are not wholly 
paid;” nor should their privileges be used to rebuke 
one who seeks their services and fails to employ them 
by volunteering their services to the other side in such 
spirit. However, nothing of this kind seems to have 
been done and the defendant was not embarrassed 
by the use of confidences reposed in the opposing 
counsel. 

The ninth asignment of error rests upon an order 


_ denying the defendant’s motion to disregard the tes- 


timony of the witness Edward Marr as to a confes- 
sion voluntarily made by the defendant as to the kill- 
ing of Lee Morgan. The confession was extra judi- 
cial; it was voluntary and not superintended by any 
influence brought to bear upon him; but it is contend- 
ed that the proper “foundation was not laid for the 
statement and that it was incomplete.” 

The first part of the objection contains no merit. 
The cross examination developed that the accused call- 
ed the witness to one side, made the complete bare 
statement to the witness without any explanation or 
any question on the part of the witness and that no 
conversation led up to it. If there was any doubt 
as to its voluntary character that testimony seemed 
to prove it. The statement was: “You know, I killed 
that fellow Lee Morgan up there the other night,” 
and the witness said: “You did?” “Yes,” replied the 
accused, “All I hate about the thing is that I beat him 
up after I killed him. Beat him up after I shot and 
killed him. I beat him up. That’s all I hate about 

The witness then said the sheriff was approaching 
about that time. “I looked across the way to the left 
of the road and there was a car approaching and I 
says: ‘There comes a car now,’ and the conversation 
stopped. Nothing more was said about it.” 


Counsel contend that the confession was inadmiss- 
ible because it was incomplete. We do not agree with 
counsel’s deductions. The accused may have had some- 
thing else in his mind which he wished to say but that 
is conjecture. His statement so far as it was made 
was complete. He did not say anything-else. He 


“chose to leave the matter just where he finished it. 


It is not a case where part of a confession is admitted 
and the remainder of what was said at the time ex- 
cluded. The defendant has the right to have all that 
he said at the time received in evidence if what he 
said is sought to be introduced at all; but a complete 
account of all that was said is not rendered inadmiss- 
ible because the accused might have said something 
more but did not choose to do so. The rule as to ad- 
missions in general is that the whole of the statement 
containing the admission is to be received together. 
See Williams v. Keyser, 11 Fla. 234, 89 Am. Dec. 243; 
Thalheim v. State, 38 Fla. 169, 20 South. Rep. 938; 
Morey v. State, 72 Fla. 45, 72 South. Rep. 490. 

The whole of the statement in this case was given 
to the jury. That the accused might have said some- 
thing more but did not is immaterial. 

Other errors assigned have been considered but we 
have found no error. The evidence was sufficient to 
support the verdict. 

The judgment is affirmed. 

STRUM and BROWN, JJ., concur. 

WHITFIELD, P.J. and TERRELL and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed July 13, 1928. 


EARL W. BROWN, W. O. 
LAHRMAN, CLAUDE P. CAMPBELL, 
CHARLES L. HEATH and CLARKE 


HARPER, 
Relators. 
Vv. ORIGINAL PROHIBITION. 
M. G. ROWE, Circuit Judge, 
Respondent. 


WHITFIELD, P.J. 

In quo warranto proceedings wherein they were 
respondents, the relators here sought to disqualify the 
Circuit Judge pursuant to Chapter 9276, Acts of 1923. 
The Circuit Judge denied the application for an order 
stating his disqualification in the cause, and upon pe- 
titions filed here this court issued a rule in prohibition. 
The respondent Judge demurred to the petition. A 
copy of the statute may be seen in State ex rel Bank - 
of America v. Rowe, Judge, filed herewith. 

In substance the transcript of the record in the quo 
warranto proceedings filed with the petition herein, 
shows that the disqualifying affidavits each state 
among other things that there is a strong feeling of 
political animosity between M. G. Rowe, Judge, and 
the affiants, “and that as a result thereof the personal 
bias and prejudice of the said M. G. Rowe is so deeply 
seated in his mind that he can not remove it, and that 
such bias and prejudice will remain with the said M. 
G. Rowe throughout the trial of this cause to the 
great disadvantage of the above named defendants; 
that said affiant verily believes that many of his po- 
litical enemies and the political enemies of the pres- 
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ent administration of the affairs of the City of De 
Land, Florida, and of the above named defendants, 
who are personal friends of the said M. G. Rowe, 
have talked with the said M. G. Rowe about this cause 
in the hope of poisoning the said M. G. Rowe’s mind 
against the above named defendants in this cause, and 
that the said M. G. Rowe has stated that “Things are 
not just right and I am going to pull the shirt off 
(meaning from the above named defendants in this 
cause) and it might take the hide (meaning of the 
above named defendants in this cause) with it,” and 
that by reason thereof the said M. G. Rowe is in- 
capable of rightly seeing the justice of this cause or 
of impartially enforcing the rights involved as be- 
tween the plaintiff and the above named defendants 
in this cause, and that said Judge has formed an ad- 
verse opinion as to the titles of the above named 
defendants in this cause to their said offices and now 
entertains the belief that there is no meritorious de- 
fense to the charge made in the information in this 
cause; that these defendants are reliably informed 
and believe and therefore aver that the same political 
influence which was instrumental in instigating the 
charge now pending against these defendants is also 
directing and dictating the Court in the prosecution 
of this cause and will dictate, dominate and direct the 
said M. G. Rowe in the trial of this cause; that affiant 
therefore positively says he will not receive a fair trial 
in the above styled Court where the above cause is 
pending on account of the prejudice and bias of the 
said Honorable M. G. Rowe, Judge of said Court, 
against the above named defendants in this cause; 
that the cause for the failure to file this affidavit and 
to make an affidavit for disqualification not less than 
ten days before the beginning of this term of Court is 
due to the fact that the writ of quo warranto against 
the defendants in this cause was not issued until long 
after the beginning of said term and was not return- 
able until the 4th day of June, A. D. 1928, and that 
the cause for the failure to file this affidavit and to 
make an affidavit for disqualification since said time 
is because some of the facts alleged and set forth in 
this affidavit did not come to the knowledge of these 
defendants until within the past two or three days.” 

The disqualifying affidavits are in substance and 
legal effect sufficiently supported by accompanying 
affidavits and certificate that are required by the 
statute. 

The Judge made an order to the effect that the ap- 
plication to disqualify was not duly made and does 
not set forth grounds or reasons why an order of dis- 
qualification should be made. 


The quoted statements in the affidavits taken in 
connection with the other facts and circumstances 
stated in the affidavits, being admitted by demurrer, 
are legally sufficient to show disqualifying prejudice 
of the Judge against the affiants who are parties in 


the quo warranto proceedings, within the meaning and 
intent of the statute. Chapter 9276, Acts 1923; Sec- 
tion 4341, Compiled General Laws 1927. See Hirsch 


v. McDonald Furniture Co., Fla. , 114 
So. 517; Saurez v. State, Fla. , 115 So. 
519. 


Where a statutory disqualification is sufficiently 
alleged, the Judge should not adjudicate the cause. 

The demurrer to the petition is overruled. 

ELLIS, C.J. and TERRELL, STRUM, BROWN, 
and BUFORD, JJ., concur. 


J. E. GATES, E. W. BROWN, 
C. L. HEATH, WALTER O. LAHRMAN, 
D. C. HULL and R. H. BROWN, 


Relators, 
Vv. ORIGINAL PROHIBITION. 
M. G. ROWE, Circuit Judge, 
Respondent. 


Decision filed July 19, 1928. 

A case of original jurisdiction. 

Hull, Landis & Whitehair, for Relators; 
M. G. Rowe, in pro. per., for Respondent. 
PER CURIAM. 

A rule in prohibition was issued in this cause, and 
the petition was demurred to. On the authority of 
Earl W. Browne et al., v. M. G. Rowe, Circuit Judge, 
this day filed, the demurrer to the petition herein is 
hereby overruled. 

ELLIS, C.J. and WHITFIELD, TERRELL, 
STRUM, BROWN and BUFORD, JJ., concur. 


T. J. McQUAIG and 
ANNA I. McQUAIG, his wife, 
Appellants, 
Vv. MARION COUNTY. 
THE SEABOARD OIL COMPANY, 
a corporation under the laws 
of Ohio, and Ocala Sales 
Company, a corporation under 
the laws of Florida, 
Appellees. 
PER CURIAM. 

In September 1925, appellants and the Seaboard 
Oil Company entered a certain contract, the salient 
features of which were that the Seaboard Oil Com- 
pany agreed to built and equip a filling station on 
appellants lands located on the Silver Springs road, 
near Ocala, Florida, and to sell them (appellants) pe- 
troleum products at lowest dealers market prices for 
distribution in the territory where said filling station 
was located. The appellants agreed to use Seaboard 
Oil Company’s petroleum products exclusively for ten 
years in the station so constructed and to sign the 
usual agreement for that purpose. 


In June 1927, appellants entered into a contract 
Ocala Sales Company to lease the said filling station 
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and lot on which the same is located for a period of sev- 
en months, at a monthly rental of One Hundred and Fif- 
ty Dollars ($150.00). In January 1928 The Seaboard 
Oil Company filed its bill to restrain appellants or 
its agents from using the said filling station for any 
other use than the exclusive sale of its petroleum 
products as contemplated in the contract of September 
1925, as here referred to. A temporary restraining 
order was granted and a demurrer to the bill was 
filed. From an order overruling the demurrer and an 
order refusing to quash the temporary restraining 
order appeal was taken to this court. 

It is urged here that the contract of September 
1925 is void as being in restraint of trade, that the 
Seaboard Oil Company had an adequate remedy at law, 
that the said contract was one requiring continuous 
performance which could not be enforced, that the con- 
tract was lacking in mutuality and that no right of 
injunctive relief was shown. 

We think that the contract here involved falls 
far short of embracing the elements necessary to hold 
it void as being in restraint of trade. It in no wise at- 
tempts to limit production or control or to fix the price 
in the market of the commodities embraced in it. It 
is reasonable in its terms and limited as to time, space 
and extent of trade. So far as we have been able to 
find no contract has been declared void in restraint 
of trade when so constructed. Lee v. Clearwater 
Growers Ass’n. 93 Fla. 214, 11 So. Rep. 722 and cases 
cited. 

Other assignments have been examined but are 
found to be without ample support in the record. We 
think that on the showing made the Seaboard Oil 
Company had a right to the relief sought and that 
a court of equity was the proper forum in which to 
seek such relief. The decree of the chancellor is, there- 
fore, affirmed. 

Affirmed. 

WHITFIELD, P.J. and TERRELL and BUFORD, 
JJ., concur. 

ELLIS, C.J. and STRUM and BROWN, JJ., Con- 
cur in the Opinion and Judgment. 


G. W. FORD, CHARLES BROADWAY 
ROUSS, INC., a corporation, 
and W. H. SWAN, 
Appellants, 
MANATEE COUNTY. 
O. M. ROGERS, 
Appellee. 
Decision filed July 10, 1928. 
An appeal from the Circuit Court for Manatee County, 
W. T. Harrison, Judge. 
John B. Singeltary and Samuel Kirk, for Appellants; 
J. T. McBrayer and Mabry, Reaves & Carlton, for 
Appellee. 
PER CURIAM. 


Appellee brought suit in the Eighteenth Judicial 
Circuit of Florida against appellants for the purpose 
of dissolving a partnership between them, (appellants 
and appellee), for an accounting of the affairs of 
said partnership and to recover such amounts as might 
be found due the appellee by appellants. There was 
a final decree in favor of appellee and appeal was tak- 
en from that final decree. . 

We have examined the record carefully and while 
we observe evidences of poor pleading and iregular 
procedure we believe that such errors under the facts 
presented were harmless and that the final decree 
accords with the justice of the cause. It is hereby 
affirmed. 


WHITFIELD, P.J. and TERRELL and BUFORD, 
JJ., concur. 


THE STATE OF FLORIDA ex rel, 
THE BANK OF AMERICA, a cor- 
poration as Trustee, 


Relator, 
ORIGINAL JURISDICTION. 
M. G. ROWE, Circuit Judge, 
Respondent. 


WHITFIELD, J. 

A petition for a writ of prohibition was presented 
to this court alleging in effect that the petitioner, The 
Bank of America, a corporation, as Trustee, is com- 
plainant in a chancery cause brought for the foreclo- 
sure of a mortgage wherein The Clarendon Hotel 
Company, a corporation, Elmer L. Kincaid and W. 
P. Bloodworth as Trustee are defendants; that M. G. 
Rowe is the judge of the court; that on June 8, 1928, 
the relator made and filed with the respondent M. G. 
Rowe, Judge, certain affidavits and certificates pur- 
suant to the provisions of Chapter 9276 Laws of Flor- 
ida. The essential substance of the affidavits will be 
here stated, viz: 

“Before me, the undersigned authority, per- 
sonally appeared E. T. McIlvaine, who being first 
duly sworn says: That he is solicitor for The Bank 
of America, a corporation, as Trustee, the party 
complainant in the above styled cause. Affiant 
further states that the deponent and the com- 
plainant, The Bank of America, a corporation, as 
Trustee, fear that the complainant will not re- 
ceive a fair trial in the Circuit Court of Volusia 
County, Florida, where said suit is pending on 
account of the prejudice of the Honorable M. G. 
Rowe, Judge of said court against the said com- 
plainant, and in favor of the defendants in said 
cause. Affiant further states as facts and rea- 
sons for the belief that the aforesaid bias and 
prejudice of the said Judge exists’, the follow- 
ing which is the essential substance of the affi- 
davit: That a final decree of foreclosure was 
rendered in said cause and the property was ad- 
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vertised for sale for Monday, December 5, 1927, 
and that on Saturday, December 3, 1927, the de- 
fendants, Clarendon Hotel Company and Elmer L. 
Kincaid, conspiring and conniving with certain 
creditors to avoid said sale, accomplished the fil- 
ing of an involuntary. petition of Bankruptcy 
against the Clarendon Hotel Company in the Unit- 
ed States District Court wherein the Judge of said 
court issued a stay order staying the sale as ad- 
vertised; that in due course the complainant ac- 
complished the dissolution of said stay order and 
again advertised the property for sale on Feb- 
ruary 6, 1928, “and following certain statements 
made by the attorney for the defendant, Elmer L. 
Kincaid, one of the defendants, hereinafter set 
forth, the attorneys for complainant, addressed 
and mailed to Judge M. G. Rowe, Judge of the 
aforesaid Court, a letter viz: 

“December 31, 1927. 
“Judge M. G. Rowe, 
Dayona Beach, Florida. 
My dear Judge: 

This firm represents the Complainants in a 
mortgage foreclosure suit on the Clarendon Ho- 
tel. The property was to be sold on December 
Rule Day but on the Saturday before the sale 
on Monday, a petition in bankruptcy against the 
Hotel Company was filed, and a sixty-day stay 
order was obtained from the Federal Court with- 
out notice. Judge Jones dissolved the stay order 
a few days ago. 

I do not know that any other dilatory proceed- 
ings will be attempted by the Defendant, but in 
case anything is attempted, I would respect- 
fully ask that you please require the parties to 
give us ample notice. I know this is in accord 
with your general policy.” 

“That pursuant to the final decree of April 
6th, 1927, and the dissolution of the stay order by 
the judge of the Federal Court, the property in- 
volved in said suit was advertised for sale and 
sold by Special Master on February 6th, 1928, to 
one W. C. Anderson for the sum of Two Hundred 
Thousand Dollars ($200,000.00). Whereupon, on 
the same day, to-wit February 6th, 1928, said 
sale was confirmed by the Judge of said Court, 
and the defendants were ordered to deliver up 
possession of said premises. And, on the same 
day, the Master’s deed was delivered by said 
Master to said W. C. Anderson, conveying to him 
the premises involved herein. That at the time 
of confirming said sale, Honorable M. C. Rowe, 
Judge of said Court, denied an objection of the 
defendants to the confirmation of said sale, and 
then stated in open Court, that said Judge would 
refuse to enter a deficiency decree in said cause 
against the said defendants, and in explanation of 


such refusal said Judge then stated in effect that 
he was opposed to rich, non-resident corporations 
taking any advantage of local residents.” 

“That as a result of “stated”? exparte orders, 
injunctions and re-hearings granted, and of the 
failure and refusal of said Court to rule upon 
such matters, other than to grant stay orders as 
aforesaid, the defendants, Clarendon Hotel Com- 
pany and Elmer L. Kincaid, clients of Paul C. 
Harvey, have been maintained in the possession 
of the property involved in said suit, and are 
still in possession thereof, and have ever since 
February 6th, 1928, and still do, receive rents, 
issues and profits of said property, which prop- 
erty consists of a large hotel at Daytona Beach, 
Florida, and divers and sundry Apartment Build- 
ings upon said premises, rented in connection 
therewith.” 

“The aforesaid Paul C. Harvey, Counsel for 
defendants, was closely associated in the practice 
of law with the Honorable M. G. Rowe, the pres- 
ent Judge of said Court, before M. G. Rowe be- 
came Judge of said Court, and that said Paul 
C. Harvey was influential in obtaining the ap- 
pointment of the said Judge, and is at the pres- 
ent time actively engaged in soliciting support for 
said Judge in his race for re-election; That some- 
time during the month of November, 1927, the 
defendant Elmer L. Kincaid was discussing with 
affiant the question of whether or not he should 
employ counsel to assist him in maintaining 
possession of said Clarendon Hotel, and said 
Kincaid then and there stated to affiant, in ef- 
fect, that he had been informed and believed that 
by employing the said Paul C. Harvey as his 
counsel he could obtain special favors in this 
Court. That Paul C. Harvey, on or about Decem- 
ber 10th, 1927, at a hearing before the United 
States District Judge, at Jacksonville, Florida, 
made a statement to the effect in substance, that 
if he could not obtain sufficient stay orders to 
keep the complainant out of possession of said 
Hotel in said United States Court, then he could 
obtain such orders in the Circuit Court of Volusia 
County, Florida. 


Wherefore, by reason of the facts aforesaid, 
affiant fears that the complainant in this cause 
will not receive a fair trial in the said Circuit 
Court of Volusia County, Florida, and has not 
received a fair trial at the hands of the said 
Judge, on account of the prejudice of the Judge 
of said Court the said complainant and in favor 
of the defendants. And, affiant believes that the 
several orders and decrees aforesaid, staying the 
proceedings herein, and superseding both the 
right of the complainant to foreclose its mort- 
gage, and its rights to have possession of the 
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mortgaged premises, as well as the neglect and 
refusal of the said Judge to make any order where- 
by the aforesaid matters could be reviewed by 
the Supreme Court of Florida, or to cause the 
defendants to furnish any bond against the 
damage accruing or to segregate and preserve the 
income and profit from said property are caused 
by the bias of the said Judge in favor of the de- 
fendants to this suit, and of their counsel, and 
said matters and things have happened and have 
been done with the sole object and purpose in 
view to maintain the Clarendon Hotel Company, 
defendant, in the continued possession of the 
mortgaged premises herein, in order that it 
might reap the rents, issues and profits there- 
of, without the necessity of paying the same upon 
the mortgaged indebtedness herein. 
Wherefore, affiant believes that said presid- 
ing Judge of said Court, the Honorable M. G. 
Rowe, is disqualified in this cause by virtue of the 
terms and provisions of Chapter 9276, Laws of 
Florida, 1923; and moves the Court for an order 
of disqualification.” 
The following is the “certificate of counsel of 
record” ; 
“T, E. T. McIlvaine, as Counsel for the com- 
plainant and the purchaser referred to in the 
foregoing affidavit, do hereby certify that said 
affidavit and motion for an order of disqualifi- 
cation are made in good faith. E. T. McIlvaine.” 
Two affidavits were filed each being in the form 
following: ‘On this day personally appeared before 
and known to me to be a reputable citizen of Vo- 
lusia County, Florida, who, being by me first duly 
sworn, deposes and says: That he is not of kin to either 
of the parties named in the Chancery suit Bank of 
America, complainant, v. Clarendon Hotel Company, 
et al, defendants, now pending in the Circuit Court of 
said County, or to the counsel representing either of 
said parties; That he is a citizen and resident of 
Volusia County, Florida; That the docket entries and 
the Court file in the above mentioned case have been 


_ exhibited to him; and that the foregoing affidavit 


by E. T. Mellvaine, of Counsel for the complainant 
in said cause, correctly states the history of the 
progress of said matter before the Circuit Judge of 
Volusia County, Florida, and affiant states that said 
affidavit is true in substance.” 

The petition further alleges: ‘That the said res- 
pondent, M. G. Rowe, circuit judge as aforesaid, has 
and still does wholly fail to certify his disqualifica- 
tion in said cause, and, on the contrary, did on, to- 
wit: June 13th, 1928, make a certain order therein 
denying his disqualification as such judge, which or- 
der is in words and figures as follows: 


“The above and foregoing cause having come 
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on for hearing before me upon application of 
the complainant for an order of disqualification 
of the Judge of the Seventh Judicial Circuit; to 
further try and hear said cause, said application 
being supported by two affidavits made for the 
purpose of showing the statutory grounds of the 
disqualification of the Judge of said Court, and 
the same having been duly considered, the Court 
finds as follows: 

“1. Practically all matters set forth in said 
petition have ceased to be effective by reason of 
default, therefore, in no way constitute grounds of 
disqualification. 

“2. That the allegations of said affidavit made 
by one of the solicitors for the complainant are not 
borne out by the records of the case. 

“3. That the supporting affidavits wholly fail 
to comply with the provisions of law for such af- 
fidavits, and it appears from the face of same 
that the matters therein contained are not mat- 
ters within the knowledge of the affiant to the 
respective affidavits. 

“Wherefore, said application for an order of 
disqualification is hereby denied, to which rul- 
ing of the Court the complainant is allowed an 
exception.” 

A writ of prohibition was prayed. 

The petition was embodied in a rule issued by this 
court commanding the respondent to show cause why 
he should not be prohibited from further proceeding as 
Judge in the cause. Section 3586, Revised General 
Statutes 1920; Section 5451, Compiled General Laws 
1927; State ex rel v. Whitney, 66 Fla. 24, 63 So. 299. 

A demurrer to the petition was filed by the res- 
pondent on grounds: 

“1st. That said affidavit of the complainant 
as relator herein and the affidavits filed in sup- 
port thereof are insufficient in law to require 
this respondent to make answer thereto. 

2nd. That said affidavit of the complainant 
relator fails to state as facts or give such rea- 
sons for said relators belief of prejudice on the 
part of the respondent herein as to constitute 
grounds for disqualification within the purport of 
the Statutes of the State of Florida, prescribing 
the method and manner of disqualifying a Judge. 

3rd. That neither of the supporting affidav- 
its contain facts which support the substance of 
the alleged facts and reasons set forth by the 
relator, upon which they seek to disqualify said 
Judge. 

4th. Neither of said supporting affidavits are 
based upon any knowledge of the affiants there- 
to, as to the alleged facts and reasons contained 
in the affidavit filed on behalf of the relator. 


5th. The allegations of the alleged facts and 
reasons contained in the affidavits of the rela- 
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tor, as well as those sought to be set forth in 
the alleged supporting affidavits, are not suf- 
ficient foundation to support a writ of prohi- 
bition against said Judge. 

6th. That the two said supporting affidavits 
fail to allege or set forth any facts or reasons 
in substance supporting the affidavits of the 
relator herein as required by law to entitle said 
relator to an order of disqualification to issue 
at the hands of said Judge, the respondent herein, 
therefore are wholly insufficient for a founda- 
tion to a writ of prohibition to said Judge.” 

In view of the terms of the statute allowing af- 
fidavits to be filed showing disqualifying prejudice 
of a Judge, a demurrer to the petition filed instead of 
an answer or return, may be a proper response to 
a rule in prohibition, since the legal sufficiency and 
not the truth of the disqualifying affidavits is the 
issue to be determined. See State ex rel v. White, 


Judge, 40 Fla. 297, 24 So. 160; Rule 27, Supreme 
Court Rules. 


In prohibition proceedings a demurrer to the pe- 
tition admits the truth of the facts that are duly al- 
leged or suggested in the petition. 16 Enc. Pl. and 
Pr. 1141; 32 Cyc. 629. 

Chapter 9276, Acts 1923, provides: 


“Whenever a party to any action or proceeding, 
civil or criminal, shall make and file an affidavit 
that he fears that he will not receive a fair trial in 
the court where the suit is pending on account of 
the prejudice of the judge of said court against the 
applicant, or in favor of the adverse (party), such 
judge shall proceed no further therein, but another 
judge shall be designated in the manner prescribed by 
the laws of this State for the substitution of judges 
for the trial of causes where the presiding judge is 
disqualified. Every such affidavit shall state the facts 
and the reasons for the belief that any such bias or 
prejudice exists, and such affidavit shall be filed not 
less than ten days before the beginning of the term 
of court or good cause shown for the failure to file 
same within such time. Any such affidavit so filed 
shall be accompanied by a certificate of counsel of rec- 
ord that such affidavit and application are made in 
good faith, and the facts stated as a bias for making 
the said affidavit shall be supported in substance by 
affidavit of at least two reputable citizens of the 
county not of kin to defendant or counsel for the 
defendant. Provided, however, that when any party to 
an action shall have suggested the disqualification of 
a trial judge and an order shall have been made ad- 
mitting the disqualification of such judge and an- 
other judge shall have been assigned and transferred 
to act in lieu of the judge so held to be disqualified 
the judge so assigned and transferred shall not be 
disqualified on account of alleged prejudice against 
the party making the suggestion in the first instance, 


or in favor of the adverse party, unless such judge 
shall admit and hold that it is then a fact that he, 
the said judge, does not stand fair and impartial 
between the parties, and if such judge shall hold, rule 
and adjudge that he does not stand fair and impartial 


as between the parties and their respective interests . 


he shall cause such ruling to be entered on the minutes 
of the court and shall proceed to preside as judge in 
the pending cause. The ruling of such judge may be as- 
signed as error, and be reviewed as are other rulings 
of the trial court.’”’ Section 4341, Compiled General 
Laws 1927. 

If the statements of fact contained in the affidav- 
its required by the statute are legally sufficient to 
show that a Judge is prejudiced against the affiant 
or in favor of an adverse party in a cause, the chal- 
lenged Judge should then state on the record his dis- 
qualification under the statute to make any adjudica- 
tion in the cause, as under the statute the truth of al- 
legations that are legally sufficient to show disqualify- 
ing prejudice of the Judge against or in favor of any 
party to a cause cannot be determined by the chal- 
lenged Judge. If the allegations of fact are legally in- 
surticient to show prejudice of the Judge as contem- 
plated by the statute, the Judge should deny the ap- 
plication. The Judge may determine the legal suf- 
ficiency of affidavits to state facts showing his dis- 
qualifying prejudice under the statute; but the Judge 
cannot adjudicate the truth of such allegations. Hirsch 
v. McDonald Furniture Co. 94 Fla. , 114 So. 517; 
Berger v. United States, 255 U. S. 22, 41 Sup. Ct. Rep. 
230, 65 Law Ed. 481; Suarez v. State, 93 Fla. , 115 
So. 519. 

Prohibition may be an appropriate remedy to pre- 
vent judicial action when the judge is disqualified as 
well as when the Judge is without jurisdiction in the 


cause. See 23 Am. & Eng. Enc. Law (2nd Ed.) 223; 
32 Cyc. 607. 


In this proceeding if the affidavits set out in the 
petition for a writ of prohibition are sufficient to 
comply with the requirements of the statute, to show 
a disqualifying prejudice of the respondent Judge, the 
demurrer to the petition for a writ of prohibition 
should be overruled and the writ issued; but if the af- 
fidavits do not conform to the intendments of the 
statute, the demurrer to the petition should be  sus- 
tained and the proceeding dismissed. 


The statute requires “a party” to the action to 
make the affidavit charging prejudice of the Judge. 
A corporation may be “a party” to a suit or action, 
and when so contemplated by the law, such corpora- 
tion can make an affidavit through an authorized of- 
ficer or agent of the corporation. It is not clear that 
the statute above quoted contemplates that where a 
corporation is the party seeking to disqualify a Judge 
on the ground of prejudice, the affidavit may be made 
by the attorney for the party which attorney also 
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as counsel of record makes the certificate “that such 
affidavit and application are made in good faith.” The 
statute expressly provides that “the facts stated as 
a basis for making the said affidavit shall be sup- 
ported in substance by affidavit of at least two reput- 
able citizens” ete. Each supporting affidavit merely 
states “that the docket entries and the court fiie in 
the above mentioned case have been exhibited to him, 
and that the foregoing affidavit of E. T. MclIlvaine, 
of counsel for the complainant in said cause, correctly 
states the history of the progress of said matter be- 
fore the Circuit Judge of Volusia County, Florida, 
and affiant states that said affidavit is true in sub- 
stance.” The docket entries and court files exhibited 
to the affiant are not given verity by the affidavit 
and the affiant does not state that he had knowledge 
of the facts de hors the court records and files that 
are alleged in the main affidavit. A mere statement 
by each of the two supporting affiants “that said 
affidavit is true in substance” is not a compliance with 
the intent of the statute, which is that the two ac- 
companying affidavits shall show knowledge of the 
facts alleged in the affidavit charging prejudice of 
the Judge and aver that such facts stated are true 
in substance. 


Aside from the allegations as to respondents judi- 
cial orders and refusals to rule, and as to the at- 
tending circumstances which apparently made the ju- 
dicial action adverse to the interests of complainant, 
the allegations designed to show prejudice of the 
Judge, are that when he confirmed the sale under the 
foreclosure decree, the Judge denied an objection of 
the defendants to the confirmation, “‘and then stated 
in open court that the said Judge would refuse to 
enter a deficiency decree in said cause against the 
said defendants, and in explanation of such refusal 
said Judge then stated in effect that he was opposed 
to rich, non resident corporations taking any advan- 
tage of local residents,” and that Paul C. Harvey, 
counsel for the defendants in the stated cause “was 
closely associated in the practice of law with the Hon- 
orable M. G. Rowe, the present Judge of said Court, 
before M. G. Rowe became Judge of said Court, and 
that said Paul C. Harvey was influential in obtaining 
the appointment of the said Judge, and is at the 
present time actively engaged in soliciting support for 
said Judge in his race for re-election; That sometime 
during the month of November 1927 the defendant 
Elmer L. Kincaid was discussing with affiant the 
question of whether he should employ counsel to as- 
sist him in maintaining possession of said Clarendon 
Hotel, and said Kincaid then and there stated to af- 
fiant, in effect, that he had been informed and believed 
that by employing the said Paul C. Harvey as his 
counsel he could obtain special favors in this Court. 
That Paul C. Harvey, or on about December 10th, 
1927, at a hearing before the United States District 


Judge, at Jacksonville, Florida, made a statement to 
the effect in substance, that if he could not obtain 
sufficient stay orders to keep the complainant out 
of possession of said Hotel in said United States Court, 
then he could obtain such orders in the Circuit Court 
of Volusia County, Florida.” 

The two supporting affidavits are clearly insuffici- 
ent to comply with the requirements of the Statute, 
therefore the demurrer to the petition is sustained and 
the proceedings are dismissed. 

ELLIS, C. J. and TERRELL, STRUM, BROWN 
and BUFORD, JJ., Concur. 


A. G. SMITH, 
Plaintiff in Error. 
Vv. HIGHLANDS COUNTY. 
PETER C. CARAVASIOS, 
Defendant in Error. 

ELLIS, C. J. 

In December, 1911, B. J. Case by a warranty deed 
conveyed the following described land to A. G. Smith 
and S. L. Griffin: the “East half of the Northeast 
quarter and East half of Lot Four (4) Section twenty- 
four (24) Township Thirty-four (34) South of Range 
Twenty-eight (28) East, comprising (100) one 
hundred acres more or less’. The land was then lo- 
cated in De Soto County, Florida. 

Lot Four is a Government Lot which lies east 
and north of the shore line of Lake Jackson and south 
of the half section line of Section twenty-four in the 
above described township and range. The shore line 
of the lake intersects the half section line of the 
Section at a point about 1654 feet west of the east 
line of Section then curving slightly to the south west- 
ward until it reaches a point about 425 feet west 
of the median line separating the east and west 
halves of the southeast quarter of the Section it turns 
sharply to the southwest until it reaches a point about 
635 feet from that line thence eastwardly until it 
reaches that line about 1082 feet south of the half 
Section line. From that point its direction is East 30 
degrees North until it reaches the eastern Section 


line of the Section 700 feet south of the half section 
line. 


According to the calculations made by an engineer 
who testified in the case the lot contains approximately 
thirty-eight acres. About twenty-seven acres lie in the 
northeast quarter of the southeast quarter of the 
Section and the remaining eleven acres in the north- 
west quarter of the southeast quarter. The “east half” 
of the lot is comprised within lines drawn from the 
east line of the Section on the half Section line west 
nine hundred and thirty feet, thence south to the 
shore line of the lake, thence east along said shore 
line to the east line of the Section, thence north on 


said line about seven hundred feet to the point of be- 
ginning. 
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On the 16th day of November, 1917, B. J. Case 
and wife conveyed by warranty deed to Peter C. Cara- 
vasios, Nick G. Caravasios and William G. Caravasios 
the “West half of Lot Four (4), Section Twenty-four 
(24), Township Thirty-four (34) south of Range 28 
east.” 

On March 25, 1920, Nick G. Caravasios, William 
G. Caravasios and wife conveyed to Peter G. Cara- 
vasios by warranty deed all their interest in the west 
half of the lot. ; 


In September, 1923, Peter G. Caravasios began an 
action of ejectment against A. G. Smith in the Circuit 
Court for Highlands County to recover possession of 
a part of the west half of the lot. There were two 
counts in the declaration. The first described the 
land by lines beginning on the half section line of the 
Section at the southwest corner of the southeast quar- 
ter of the northeast quarter of Section twenty-four and 
then running east on the line four hundred and ninety- 
three feet, thence south to the shore of the lake, thence 
west along the shore to the west boundary line of the 
northeast quarter of the southeast quarter of the Sec- 
tion, thence north to the point of beginning. The sec- 
ond count of the declaration claimed only 390 feet 
from the point ef beginning, thence south to the lake, 
thence west along the shore to the west line of the 
quarter section, thence north to the beginning. 

The defendant pleaded first, that he was not in 
possession; second, not guilty and third, an equitable 
plea, the substance of which was that when Griffin 
and the defendant obtained the deed from Case to 
the east half of Lot Four the intention of the grantor 
and grantees was that the former should convey and 
the latter would purchase all that portion of Lot Four 
which lies between the eastern line or boundary of 
the Section and the western boundary line of the 
northeast quarter of the southeast quarter and north 
of the lake shore and south of the half section line; 
that all negotiations were conducted between the par- 
ties to that end; that such was their purpose and ex- 
pressed intention and that the price per acre and 
number of acres were fixed and computed in view of 
such purpose; that the acreage thus computed was es- 
timated to be about ‘one hundred acres more or less” ; 
that after the deed was executed the grantor, Case, 
and the defendant Smith caused the lot to be surveyed 
and a dividing line established on the west boundary 
line of the northeast quarter of the southeast quarter 
down to the shore of the lake; that Griffin and the 
defendant Smith went into possession and had for 
six years openly and peacably occupied all that part 
of the lot lying east of the line so established; that 
when the plaintiff obtained his deed from Case the 
plaintiff knew of the defendant’s occupancy and claim 
of ownership to the land described in the declaration 
and that it was the intention of the plaintiff to pur- 
chase and of Case to sell only that portion of the Lot 


Four which lies west of the west boundary line of the 
northeast quarter of the southeast quarter. 

There was a trial and verdict for the plaintiff 
to the land described in the second count. That is 
to say, to the line beginning at the 390 foot point 
from the southwest corner of the southeast quarter 
of the northeast quarter. Judgment was entered ac- 
cordingly and the defendant took a writ of error. 

The plea admitted and the evidence shows that 
both plaintiff and defendant claim under a common 
grantor. 

It is contended that the evidence fully supported 
the plea and that the referee before whom the case 
was tried should have found for the defendant. 

We do not agree to that proposition. Assuming that 
the plea was valid, about which there is much doubt 
because if it was the purpose of the pleader to aver 
that when the plaintiff took a deed to the west half 
of the lot the defendant was in the adverse possession 
of the land described in the declaration either with 
or without color of title, the plea was bad as setting 
up a legal defense. If it was the purpose to set up 
the plaintiff’s claim of title it was bad. If the plea 
is a mere equitable estoppel the estoppel could have 
been shown under the general issue. See Barco v. Fen- 
nell, 24 Fla. 378, 5 South. Rep. 9; Johnson v. Drew, 
34 Fla. 130, 15 South. Rep. 780; 43 Am. St. Rep. 172; 
Hagan v. Ellis, 39 Fla. 463, 22 South. Rep. 727, 63 
Am. St. Rep. 167; Coram v. Palmer, 63 Fla. 116, 38 
South. Rep. 721; Blackiston v. Smith, 73 Fla. 25, 73 
South. Rep. 839; Thomas v. Goodbread, 78 Fla. 278, 
82 South Rep. 835. 


All matters of legal defense may be given in evi- 
dence under the general issue in an action of eject- 


ment. McKinnon v. Johnson, 57 Fla. 120, 48 South. 
Rep. 910. 


If the theory of the plea was the mistake of the 
grantor and his grantee in the two deeds executed 
by the former for the east and west halves of the lot 
respectively it can scarcely be considered sufficient 
in its averments. It is not averred that in executing 
the deed to Griffin and Smith a mistake was made 
in describing the lot as the “East half of lot four” 
instead of describing it as all that portion of the lot 
lying east of the west line of the northeast quarter 
of the southeast quarter. On the contrary the plea 
avers that the deed also described the east half of the 
northeast quarter of the Section and that the parties 
computed the total amount of the acreage conveyed at 
one hundred acres and the price of twenty-five dollars 
was agreed upon and “set” by the owner as a result 
of such negotiations, and the price was paid to the 
owner by the purchasers at twenty-five dollars per 
acre in “full consideration for one hundred acres’. It 
is not averred that the purchasers did not receive nor 
that the land described does not embrace one hundred 
acres. So if the purchasers received and the deed con- 
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veys one hundred acres within the boundaries set forth 
it would be difficult to discover what there is of the 
defendant’s equity that would entitle him to relief if 
judgment was obtained by the plaintiff. See Horne v. 
Carter, 20 Fla. 45. 

A court of equity does not rectify contracts but 
only the instruments purporting to but not in fact 
evidencing the terms of the contract. The writing, in 
this case the deed, is deemed to be the sole expositor of 
the intention of the parties until the contrary is es- 
tablished beyond a reasonable doubt. The allegata and 
probata must reciprocally meet and correspond. The 
proof must be full and satisfactory and conform to the 
averments on which the reformation is sought and the 
averments must likewise be full and satisfactory. See 
Horne v. J. C. Turner Cypress Lumber Company, 55 
Fla. 690, 45 South. Rep. 1016; Robinson Point Lumber 
Co. v. Johnson, 63 Fla. 562, 58 South. Rep. 841. 

There were no averments of fiduciary relations 
nor overreaching between the parties. On the contrary 
the parties dealt with each other on an equal footing 
so far as any averments in the plea to the contrary 
exist. Horne v. J. C. Turner Cypress Lumber Company, 
supra. 


Considering the evidence in the case it appears that 
the finding of the referee was not only supported by 
the evidence but a contrary finding would have been 
unwarranted. It appears that Lot Four contains ap- 
proximately thirty-eight acres, probably an acre or 
two more than twenty-seven acres lie east of the west 
line of the northeast quarter of the southeast quarter 
of the Section; that the east half of the northeast quar- 
ter of the Section contains eighty acres; that more than 
nineteen acres or one half of the lot lies within the 
boundaries described by beginning at a point on the 
half section line 930 feet west of the east line of the 
Section or up to the point claimed by the plaintiff in 
the second count of the declaration and then running 
south to the lake, thence along the shore eastward to 
the Section line, thence north to the half Section line, 
thence along that line to the beginning; that the acre- 
age embraced within that description plus that con- 
tained in the east half of the northeast quarter of the 
Section makes one hundred acres less a small fraction 
of an acre; that to include the land lying east of the 
west line of the northeast quarter of the southeast 
quarter would increase the acreage to a little more than 
107 acres, the excess being more than one third of the 
half of the lot conveyed. 


The grantor was paid for only one hundred acres, 
so the plea avers and the evidence shows. The old 
line fence found there when the resurvey of 1925 
was made is located 206 feet east of the point to which 
the plaintiff claims. The land was sold at twenty-five 
dollars an acre and the acreage was estimated from 
the “government map”. The purchaser thought Lot 
Four contained “forty-three or forty-eight acres”. He 


understood that he was to get by the deed only twenty 
acres in Lot Four. 

It would be needless to quote further from the 
evidence which fully justified the referee’s finding. 

It is also contended that the finding of the referee | 
is not sufficient to support the judgment because 
the referee’s finding does not state the quantity of 
estate of the plaintiff. The judgment was rendered 
by the referee, and the judgment states and adjudged 
the quantity of the estate to which the plaintiff is 
entitled, the plea avers that both parties claim under 
the same grantor, that is to say, under the same title. 

None of the reasons exist in this case on which 
the Statute Section 3238 Revised General Statutes 
rests which requires the verdict in ejectment to state 
the quantity of the estate of the plaintiff. Both plain- 
tiff and defendant claimed the fee simple title. The 
case was tried by a referee. There was no jury ver- 
dict. The referee who entered the judgment was the 
same official who heard the evidence and made the 
findings of fact. The judgment declares the quantity 
of estate to which the plaintiff is entitled as against 
the defendant. The claims of both plaintiff and de- 
fendant rest under the same title, each claiming the 
same quantity of estate. In such case we think the 
judgment cures the referee’s finding. 

No error. The judgment is affirmed. 

STRUM and BROWN, JJ., Concur. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., Concur in the opinion and judgment. 

Opinion filed July 13, 1928. 


LINA BAUM VAN ROY, executrix, 

of the estate of ELIZABETH BAUM, 

deceased, LINA BAUM VAN ROY, 

individually, joined by her 

husband FREDERICK VAN ROY, 
Complainants, 

Vv. CITRUS COUNTY. 

ARTHUR L. HOOVER, as executor 

of the estate of ELIZABETH BAUM, 

deceased, GRETCHEN ELIZABETH VAN 

ROY, a minor, JENNIE L. PAINE, 

LUCILE PAINE, UNION TRUST COMPANY, 

a Corporation under the laws of 

Ohio, the PHYSICIAN’S HOSPITAL 

ASSOCIATION, known as the GRACE 

HOSPITAL, a Corporation not for 

profit organized under the laws of 

Ohio, the ALBION CITY HOSPITAL, 

a Corporation under the laws of Michigan, 


Defendants. 


TERRELL, J. 

Elizabeth Baum, a widow and resident of Citrus 
County, Florida, died December 6th, 1922, leaving a 
last will executed April 11, 1922, and a codicil thereto 
executed June 19, 1922, After providing for the pay- 
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ment of debts, expenses and specific legacies Mrs. 
Baum bequeathed the residue and remainder of her 
estate in trust to the Union Trust Company of Cleve- 
land, Ohio, or to its corporate successor. Arthur L. 
Hoover, a cousin, and Lina Baum Van Roy, daughter of 
the textratrix, were named as executors of the said 
will. Paragraphs four and five of item five of the 
will and the codicil thereto are the basis for this 
suit and are as follows: 

“The net income derived from the trust es- 
tate my said trustee shall from time to time as 
same is received pay over to my daughter, Lina 
Baum Van Roy, so long as she shall live, and up- 
on the death of my said daughter said net in- 
come shall thereafter be paid over from time to 
time as same is received to my grand-daughter, 
Gretchen Elizabeth Van Roy, so long as she shall 
live. 


Upon the death of the survivor of my said 
daughter and my said grand-daughter or if neither 
of them shall survive me then upon my death 
said trustee shall pay over, transfer and distribute 
all of the trust estate per stirpes to the heirs of 
the body of my said grand-daughter if any heirs 
of her body shall be living at that time, but if 
at the time of final distribution of the trust es- 
tate as hereinbefore fixed there shall not be liv- 
ing any heirs of the body of my said grand- 
daughter then the trust shall continue and the 
net income shall thereafter be paid over from 
time to time as same is received share and share 
alike to my sisters, Ida Belle Baird and Jennie 
L. Paine and niece Lucile Paine, or the survivors 
of them until the death of the last survivor of 
said three last named persons, at which time said 
trustee shall pay over, transfer and deliver the 
trust estate to the Hospital commonly known as 
the Albion Hospital, located at Albion, Michigan, 
and when so paid over shall be added to and 
become a part of the permanent endowment fund 
of said Hospital.” 

That part of the codicil to the said will pertinent 
to this discussion is as follows: 


“Upon the death of the survivor of my said 
daughter and my said grand-daughter, or if 
neither of them shall survive me, then upon my 
death said trustee shall pay over, transfer and 
distribute all of the trust estate per stirpes to 
the heirs of the body of my said grand-daughter 
if any heirs of her body there shall be living 
at that time, but if at the time of final distri- 
bution of the trust estate as hereinbefore fixed 
there shall not be living any heirs of the body of 
my grand-daughter then the trust shall continue 
and the net income thereafter be paid over from 
time to time as same is received share and 
share alike to my sisters, Ida Belle Baird and 


_Jennie L. Paine and my niece, Lucile Paine, or 
the survivors of them until the death of the last 
survivor of said three last named persons, at 
which time said trustee shall pay over, transfer 
and deliver one-half of the trust estate to the 
hospital commonly known as Albion Hospital, lo- 
cated at Albion, Michigan, same to be added to 
and become a part of the permanent endowment 
fund of said Hospital, and the other one-half 
of the trust estate my said trustee shall pay over, 
transfer, convey and deliver to Grace Hospital now 
located at 2307 West Fourteenth Street in the 
City of Cleveland, Ohio, to be added to and be- 
come a part of the permanent endowment fund 
of said Grace Hospital.” 

On September 25th, 1923, the appellants brought 
this suit in the Circuit Court of Citrus County seek- 
ing to secure an interpretation of the foregoing pro- 
visions of the said will. On final hearing the chan- 
cellor entered his decree refusing to construe the 
will and appeal was taken from that order. 


It is contended by appellants that since the execu- 
tion of the will Albion Hospital has surrendered its 
charter and ceased to do business and that Grace Hos- 
pital is barred under the Laws of Ohio (Sec. 10504 of 
the General Code of Ohio) from accepting the pro- 
visions of the will made for it in the codicil by reason 
whereof an intestacy is created the effect of which 
would be to vest the entire estate in appellant as 
the heir at law of the testatrix. It is also contended 
that the trust created under the will fails because it 
was personal and the trustee named in the will refused 
to qualify and accept the trust. It is further contended 
that the trust so created contravenes the law prohib- 
iting perpetuities. 

In construing a will courts will always give effect 
to the intention of the testator provided that inten- 
tion does not run counter to established rules of law. 
The will under consideration is clear and unambigu- 
ous. There is no suggestion of fraud, undue influ- 
ence, incapacity or overreaching controlling the tes- 
tatrix in its making nor do we see that any of its 
provisions run counter to any estalbished rule of law. 
In fine it provides that after the payment of debts 
and legacies the net income go to the daughter, Mrs. 
Van Roy, for her life and on the death of Mrs. Van 
Roy to the grand-daughter, Gretchen Elizabeth Van 
Roy, for her life. On the death of the survivor of the 
said daughter and grand-daughter or if neither sur- 
vived the testatrix then on the death of the testatrix 
the entire estate was to be divided per stirpes among 
the heirs of the body of the grand-daughter, Gretchen 
Elizabeth Van Roy. If there be no heirs of Gretchen 
Elizabeth Van Roy then the net income from said 
estate must be paid over in equal parts to Ida Belle 
Baird, Jennie L. Paine and Lucile Paine, sisters and 
niece of the testatrix, during their lives and at the 
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death of the survivor of them the remainder should 
be divided equally between Albion Hospital located at 
Albion, Michigan, and Grace Hospital located at 2307 
West Fourteenth Street, Cleveland, Ohio, to become 
part of the permanent endowment fund of said hos- 
pitals. 

The effect of upholding the contention of appel- 
lants would be to modify the will in so far as it 
makes provision for Mrs. Van Roy and to abrogate 
and destroy it in so far as it makes provision for 
Gretchen Elizabeth Van Roy, Ida Bell Baird, Jennie 
L. Paine, Lucile Paine, Albion Hospital and Grace Hos- 
pital. Under the terms of the will should Gretchen 
Elizabeth Van Roy die with issue surviving her, the 
estate will then be divided among them and in that 
event the provision for Ida Belle Baird, Jennie L. 
Paine, Lucile Paine, Albion Hospital and Grace Hospi- 
tal will never become effective. At any rate we think 
the terms of the will must be carried out till that con- 
tingency arises, and if it does arise it then will be time 
to settle the question of whether or not the intestacy 
has been created as suggested by appellant. 

The rule is well settled that courts of equity will 
not undertake where there is no matter in dispute, 
to declare future rights, nor will they ever undertake 
to decide upon and determine contingencies which may 
never arise, unless such determination is necessary for 
the decision of some immediate relief to be granted and 
which it can enforce by a decree. The jurisdiction of a 
court of equity is respect to testamentary construction 
will never be exercised for the purpose of determining 
hypothetical abstract or moot questions. 40 Cyc. 1468, 
Bullard v. Attorney General, 153 Mass. 249, 26 N. E. 
Rep. 691; Bonnell’s Executors v. Bonnell, 47 N. J. Eq. 
540, 20 Atl. Rep. 895; Balsley v. Balsley, 116 N. C. 422, 
21S. E. Rep. 954; Morse v. Leyman 64 Vt. 167, 24 Atl. 
Rep. 763; Hall v. Cogswell, 183 Mass. 521, 67 N. E. 
Rep. 644; Bullard v. Chandler, 149 Mass. 532, 21 N. E. 
Rep. 951, 5 L. R. A. 104; Cochrane v. Schnell, 140 N. 
Y. 516, 35 N. E. 971; Minot v. Taylor, 129 Mass. 160, 
Hughes v. Hughes, (Ind.) 63 N. E. Rep. 250. 

In the last named case the court said: 


“Wills not construed to meet possible con- 
tingencies which may never arise. The time and 
attention of the court cannot be engaged to solve 
speculative doubts. It is only when the executor 
is under a present necessity of acting, or where 
he has reason to believe that he will soon be 
called upon to proceed under the doubtful pro- 
vision, that he is entitled to instruction.” 

The chancellor was correct in his refusal to con- 
strue the will of Elizabeth Baum at this time. It is 
reasonable in its terms and does not run counter to 
established rules of law. It is not without its preced- 
ent and the mere fact that it is disappointing to or 
works a hardship or inconvenience on those it seeks 
to benefit is no excuse for disturbing it. 


On the question of whether or not the trust cre- 
ated by the will was personal it is not out of place 
to state that where a power is granted to a trus- 
tee which is dependent on his judgment or discretion 
and which is granted by reason of a personal confi- 
dence reposed in him by the creator of the trust and 
the instrument creating the trust does not otherwise 
provide, such a power does not survive the original 
trustee and cannot be executed by a substituted trus- 
tee. 26 R. C. L. Sec. 201, page 1338, note 16 Am. Cas. 
326. 

In the case at bar the record is destitute of any 
suggestion pointing to the fact that the testatrix in 
naming The Union Trust Company as trustee was 
actuated by personal confidence reposed in it, while 
on the other hand there is a clear implication that 
any other responsible trust Company would serve the 
purpose as well. It is also well settled that the law will 
never permit a trust to fail for the want of a trus- 
tee and that the power of courts of equity to ap- 
point new trustees is very broad. If the author of 
the trust fails to name a trustee or makes no pro- 
vision for appointment, or if doubt exists as to the 
power intended, or if the one named is incompetent, 
or otherwise incapable of executing or refuses or 
neglects to execute the trust, or dies, or resigns, or is 
removed or if from any other cause there is a fail- 
ure of a regular appointed trustee, courts of equity will 
take upon themselves the due execution of the trust 
and if necessary will appoint other trustees to carry 
the trust into effect. 39 Cyc. 281, Wilmington Trust 
Co. v. Jacobs, 9 Del. Ch. page 77 Atl. Rep. 78; Newport 
Trust Co. v. Chappell, 40 R. I. 383, 101 Atl. 323; Ja- 
cobs v. Wilmington Trust Co. (9 Del. Ch. 400) 80 Atl. 
346; Safe Deposit and Trust Co. v. Ellis, 136 Md. 334, 
110 Atl. 481; Virginia Trust Co. v. Buford, 86 So. Rep. 
356, 123 Miss. 572; Tilley v. Letcher, 203 Ala. 277, 82 
So. Rep. 537. We do not, therefore, think that the 
will of Mrs. Baum created a personal trust and this 
being true it was competent for the chancellor to ap- 
point the Citizens Bank & Trust Company of Tampa, 
Florida, to administer said trust on the failure of the 
Union Trust Company to qualify. 

Does the will of Mrs. Baum impinge on the rule 
against perpetuities? In 21 R. C. L. 291-2 it is said 
that the rule against perpetuities allows the postpone- 
ment of the vesting of an estate or interest for the 
period of lives in being and twenty-one years and the 
period of gestation. There is generally no restriction 
on the number of lives in being which may be selected 
as the measure of the period of time permitted by the 
rule against perpetuities. Accordingly it has been held 
that a trust does not violate the rule against perpetui- 
ties because the selected lives in being by which the 
duration of the trust is limited exceed forty in num- 
ber, and it has even been judicially asserted that an 
estate could be created and made to commence at the 
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death of the last of one thousand persons all in be- 
ing at its commencement. 30 Cyc. 1482. 

Kale quoting Professor Gray defines the rule 
against perpetuities as, follows: “No interest subject 
to a condition precedent is good, unless the condition 
must be fulfilled, if at all, within twenty-one years 
after some life in being at the creation of the inter- 
est. Kales Estates Future Interests, Second Ed. 749. 

Under the terms of the will of Mrs. Baum her 
estate will ultimately vest in the heirs of Gretchen 
Elizabeth Van Roy or should there be none such after 
the life interest of Mrs. Baird, Mrs. Paine, and Lucile 
Paine is satisfied it will vest equally in Albion Hos- 
pital at Albion, Michigan, and Grace Hospital at Cleve- 
land, Ohio. In either event the time of vestiture is 
within the lives of persons in being and twenty-one 
years thereafter. 

Other questions raised become unimportant at 
this time. It is our conclusion that the decree of the 
chancellor was correct and that it should be and is 
hereby affirmed. 

Affirmed. 

WHITFIELD, P.J. and BUFORD, J., Concur. 

ELLIS, C.J. and STRUM and BROWN, JJ., Con- 
cur in the opinion and judgment. 


PATRICK BANNON AND ANNA 
MARGARET BANNON, 
Appellants, 
v. POLK COUNTY. 
C. M. TRAMMELL AND CLYDE 
G. TRAMMELL, 
Appellees. 

JOHNSON, Circuit Judge. 

Appellees, C. M. Trammell and Clyde G. Trammell 
filed their bill of complaint in the Circuit Court for 
Polk County, Florida, against the appellants, Pat- 
rick Bannon and Anna Margaret Bannon, and against 
one William Stock, praying for an accounting, that 
certain property involved be decreed to be held in 
trust, and praying for a receiver to be appointed 
to hold said property pending a final decree. 

The appellants will be designated herein as defend- 
ants, or defendant, as the case might be. The appellees 
will be designated complainants, or complainant, as 
the case might be. 

The salient facts, chronologically stated, are: 

In 1913 the complainant, C. M. Trammell, borrowed 
from the defendant, Patrick Bannon, $250.00, and 
gave his promissory note therefor due in sixty days. 
This note was not paid. On September 10th, 1915, the 
defendant, Patrick Bannon, secured judgment on this 
note in Hillsborough County. The amount of the judg- 
ment was $290.00 with $7.08 costs. Copy of this judg- 
ment was recorded in Polk County. This judgment was 
not paid. During the latter part of 1919 the de- 
fendant became insistent upon payment. On October 


23rd, 1919, the defendant and complainant got to- 
gether and the complainants, both of them, executed 
promissory notes and delivered same to the defendant, 
Patrick Bannon. The complainants claim they only 
executed two notes, one for $358.75 and one for 
$175.00, both notes due in six months. The defend- 
ant, Patrick Bannon claims there were three notes, 
one for $358.75 and two for $175.00 each. On the 14th 
day of November, 1919, the complainant, Clyde G. 
Trammell, executed and delivered to the defendant, 
Patrick Bannon, a mortgage on the Southwest Quar- 
ter of the Southeast Quarter of Section 13, Township 
27 South, Range 26 East, in Polk County, Florida, to 
secure the payment of promissory note for $175.00, 
dated October 23rd, 1919, and due on or before six 
months after date. On January 3rd, 1920, the defend- 
ant Patrick Bannon received from the complainant, 
C. M. Trammell, a check for $175.00 and later a check 
for $10.00. The latter part of 1920 the defendant, Pat- 
rick Bannon, again became insistent upon the com- 
plainant, C. M. Trammell, paying the indebtedness 
due. To this end the complainant, Clyde G. Trammell, 
and wife, executed and delivered to the defendant, Pat- 
rick Bannon, a warranty deed to Southwest Quarter 
of the Southeast Quarter of Section 13, Township 
27 South, Range 26 East, being the same lands cov- 
ered by the mortgage of November 14th, 1919. The 
consideration named in this deed is Five Hundred 
Dollars. This deed is dated December 30th, 1920. 
Shortly after the deed was executed and delivered, and 
before it was recorded, the defendant Patrick Ban- 
non requested that the name of the grantee in the 
deed be changed from Patrick Bannon to Anna Mar- 
garet Bannon, which was done by consent. Here 
the matter stood until 1925. Under date of August 
19th, 1925, the complainant, C. M. Trammell, writes 
to the defendant, Patrick Bannon, claiming this land 
was deeded to secure an indebtedness and offering 
to redeem same. The defendant, Patrick Bannon, 
answers this letter and claims that the deed was ab- 
solute and not a mortgage. 

On September 2nd, 1925, the defendant, Anna Mar- 
garet Bannon, by warranty deed, conveys this land to 
the defendant, William Stock. On the same date Wil- 
liam Stock and wife executes and delivers to Anna 
Margaret Bannon a mortgage on this land to secure 
notes aggregating Twenty Thousand Dollars. 

THE PLEADING. 


On the 11th day of December, 1925, the complain- 
ants file their bill of complaint in the Circuit Court 
for Polk County, Florida, against Patrick Bannon, 
Anna Margaret Bannon and William Stock. The bill 
of complaint alleges that the deed dated December 
30th, 1920, was given to secure an indebtedness and 
was therefore a mortgage. In the bill of complaint 
the complainants pray: 


“That the defendants Patrick Bannon and An- 
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na Margaret Bannon be required to come to an 
accounting with the complainants for the moneys 
and securities received by them or either of them, 
from the unlawful sale of the lands hereinbefore 
described, and pay to complainant C. M. Trammell 
the surplus cash received in said sale, and after 
deducting therefrom the amount of principal and 
interest found on such accounting to be due from 


C. M. Trammell to Patrick Bannon, and to assign 


and deliver to complainant C. M. Trammell the 
promissory notes and mortgage herein described 
executed by the defendant William Stock and de- 
livered by him to defendant Anna Margaret Ban- 
non, as aforesaid; and that the defendant Wil- 
liam Stock be directed by the order of this Court 
to pay said sum or sums promised to be paid 
by said notes on their respective due dates to 
the legal holder or person legally entitled there- 
to, as the same may be determind by this Court; 
etc.” 

The bill further prayed for the appointment of a 
receiver to take and hold the note and mortgage in 
question and the amount of the cash received on the 
sale of said lands. The bill further prayed that such re- 
ceiver be appointed without notice to the defendants. 

On February 8th, 1926, the Court made an order 
appointing a receiver. In the order appointing a re- 
ceiver the Court, among other things, ordered 

“And it is further ordered, That the defend- 
ant William Stock make any payments he may 
be required to make, or may desire to make, upon 
said notes and mortgage debt to the receiver ap- 
pointed hereby, and to no other person, until the 
further order of this Court.” 

On the 8th day of September, 1926, an order and 
decree was made by the Court discharging the first 
receiver appointed and appointing the Snell National 
Bank as receiver. In this order and decree the same 
provisions were made as to payments by the defend- 
ant, William Stock. 

The defendants Patrick Bannon and Anna Mar- 
garet Bannon entered their appearance. The defend- 
ant, Patrick Bannon, filed an answer. Decree pro con- 
fesso was entered against the defendant, Anna Mar- 
garet Bannon, for failure to file, plea, answer or de- 
murrer. 

The defendant William Stock was never served 
with process either personally or constructively, 
neither did he enter his appearance nor file any 
defense whatever. The case has never been dismissed 
_as to him. 

The Court appointed a special master to take and 


report the testimony. The testimony is voluminous 
and conflicting. 


Upon the report of the testimony by the special 


master the case was noticed for hearing on December 
2nd, 1926. 


On December 23rd, 1926, the Court entered a de- 
cree finding the equities in said cause with the com- 
plainants. In this decree the Court, among other things 
found: “That the Court has jurisdiction of the sub- 
ject matter in this cause and of the parties herein.” 
This was error as the defendant William Stock had 
never been brought into Court, nor had the cause been 
dismissed as to him. In this decree the Court recites: 

“The Court has not been able to determine 
from the testimony taken in this cause, or from 
the exhibits filed therewith, the amount of cash 
paid by the said William Stock to the defendant, 
Anna Margaret Bannon at the time of the pur- 
chase of said lands by him and at the time of the 
execution and delivery of the deed by said de- 
fendant conveying the said premises; and it is 
necessary, in order that complete justice be done 
between the parties to this suit; that the Court 
shall be fully informed of the amount of money 
received by the defendant, Anna Margaret Ban- 
non, on account of the sale of said lands, and the 
conveyance thereof to the said William Stock; 
and, for this purpose, that it is necessary that an 
accounting be had under the direction of this 
Court for the purpose of permitting the parties 
hereto to submit to this Court evidence showing 
the amount of money received by the said Anna 
Margaret Bannon in cash, in consideration of and 
for the sale and conveyance of said lands.” 


IT IS, THEREUPON, Considered, Ordered 
and Adjudged that the foregoing cause be, and 
the same is, hereby re-referred to the Hon. C. M. 
Wiggins as Special Master for the purpose of 
taking testimony herein disclosing the amount of 
money paid to and_ received by the defendant, 
Anna Margaret Bannon and/or Patrick Bannon 
on account of the sale of said lands hereinabove 
described; and that the said testimony be taken 
by the said parties, and the taking thereof com- 
pleted within twenty days next after the entry 
of this decree.” 

By subsequent order the complainants were allow- 
ed to take the testimony of one Kurt R. Beak of the 
City of Chicago, State of Illinois. The testimony of 
this witness, questions and answers, is as follows: 

“1. Please state your name, place of residence 
and business? Ans. My name is Kurt R. Beak. My 
place of residence is 538 Cornelia Ave., and my 
business is located at 196 N. Clark Street, Chi- 
cago, Ill. 

2. Please state whether or not as a real es- 
tate broker or agent in the year 1925 you ne- 
gotiated a sale or purchase of a certain tract of 
land situate in Polk County, Florida, described 
as the SE!4, of SW1,, of Section 18, Township 27 
S., Range 26 E., in which transaction Anna Mar- 
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garet Bannon was the vendor and William Stock 
was the vendee? Ans. During the year 1925 I ne- 
gotiated the sale of 40 acres, more or less, legally 
described as “the southwest quarter of the south- 
east quarter of Section 13, Township 27 South, 
Range 26 East,” in which transaction Anna Mar- 
garet Bannon was the vendor and William Stock 
was the vendee. 

3. If your answer to the last interrogatory be 
yea, please state if you know the amount of cash 
consideration that passed to the defendant or eith- 
er defendant. Patrick Bannon and/or Anna Mar- 
garet Bannon? 

Ans. The purchase price of the tract was 
$25,000.00. Anna Margaret Bannon receiving the 
sum of $200 in cash as a binder, and then on 
September 25, 1925, the sum of $4800. paid by 
draft, drawn by the Growers Commercial Bank 
at Haines City, Florida, on William Stock at the 
National Bank of Commerce, Chicago, said draft 
being paid September 30, 1925. The sum of $20,- 
000, in purchase money mortgage, due in accord- 
ance with its terms and conditions, and signed by 
William Stock and his wife.” 

On this testimony coming in the Court rendered 
final decree: That Patrick Bannon was entitled to 
receive from the complainant, C. M. Trammell the sum 
of $358.75 with interest thereon from October 23rd, 
1919. That C. M. Trammell was entitled to the five 
thousand cash payment on the land with interest from 
the 2nd day of September, 1925, the rate of interest in 
both instances being eight per cent. The Court fur- 
ther decreed: 

“It is therefore ordered adjudged and decreed 
that complainant C. M. Trammell do have and re- 
cover of and from the defendants Patrick Ban- 
non and Anna Margaret Bannon the sum of Five 
Thousand and seventy six dollars, for which let 
execution issue as at law.” 

It was further decreed that Patrick Bannon pay 
the costs of this suit. This decree dated April 19th, 
1927. 

From the two decrees rendered the defendants, 
Patrick Bannon and Anna Margaret Bannon, appeals. 

The Appellants make twenty-four assignments 
and are more numerous than necessary. The Court 
doesn’t deem it necessary to consider but three of the 
assignments: the 8th, 11th and 17th. 

The eighth assignment of error is “The Court erred 
in entering order appointing master on July 7, 1926. 


In the case of Macfarlane et al v. Hills 50 Fla. 
566 we find: 


“Tt is assigned as error that the Circuit Judge 
erred in not granting a decree in favor of de- 
fendants and dismissing the bill, and also that he 


erred in appointing a master to take the testi- 
mony. 


We do not think the Chancellor erred in re- 
fusing to finally hear the case on motion of D. S. 
Macfarlane and J. L. Mairson, the pleadings were 
not in condition for final hearing. The record 
does not show that Flora Lewin as executrix, 
or J. J. Carson who were defendants in the bill. 
had ever been served with process, or had ap- 
peared to or answered the bill. Nor that the bill 
had been dismissed as to these parties...... “i 
If the complainants neglect or refuse to bring 
all the defendants in the Court upon proper is- 
sues the proper remedy of a defendant who has 
answered, is to move to dismiss the bill for want 
of prosecution.” 

“It follows from what has been said that the 
judge erred in referring the case to a master to 
take testimony when the issues were not made 
up.” 

The complainants, at the institution of the suit, 
made William Stock a party defendant, and properly 
so. The Judge of the Circuit Court recognized this in 
his order appointing a receiver. If any rights that Wil- 
liam Stock might have had were to be protected, or, 
if he was to be bound by the provisions of the final 
decree rendered, then he was a proper party defend- 
ant and should have been brought into court that he 
might have his day. If the Court had found that 
William Stock was not a proper or necessary party 
defendant then his name should have been struck by 
order of the Court under the provisions of Section 
2568 of the Revised General Statutes, and this done 
before final decree was rendered. 

The 11th assignment of error is: “The Court erred 
in decree, filed and recorded December 24, 1926.” 

The 17th assignment of error is: “The Court erred 
in entering final decree dated April 19, 1927.” 


The two decrees amount to one final decree and 
these two assignments will be treated together. 

The final decree undertaking to fix the liability 
of the defendants reads: 


It is therefore ordered, adjudged and decreed 
that the complainant C. M. Trammell do have 
and recover of and from the defendants Patrick 
Bannon and Anna Margaret Bannon the sum of 
Five Thousand and Seventy Six Dollars, for which 
let execution issue as at law.” 


This is decreasing a joint and several liability 
against the two defendants. We do not find a basis for 
such a decree either in the allegations of the bill or in 
the testimony offered. We find that the complainant 
C. M. Trammell is alone responsible for the position 
in which he finds himself. The deed of December 30, 
1920, is made to Anna Margaret Bannon to whom 
no indebtedness was due. The complainant claims that 
if the land was not sold within six months from the 
date of the deed it was to be re-conveyed to him. He 
does not offer to pay his indebtedness, nor does he 
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make any effort to secure a re-conveyance of the land 
to him for more than four and one half years after 
the deed is made. The testimony shows that Anna Mar- 
garet Bannon made the sale of the land in question 
and that she received the cash paid as part of the 
consideration for the lands. There is no evidence that 
the defendant Patrick Bannon had anything to do 
with the sale or that he received any part of the 
consideration. 

It is presumed that the taxes were paid on this 
land during the time the title remained in the defend- 
ant, Anna Margaret Bannon. The presumption that 
Anna Margaret Bannon paid these taxes is stronger 
than that the complainant, C. M. Trammell, paid them. 
If the taxes were paid by the defendants or either of 
them the taxes should have been credited. 

The burden of proof was upon the complainants to 
establish their claim with definiteness by a -prepon- 
derance of the evidence. 

Under the law and the rules of practice in equity 
the complainants could force the defendants, or either 
of them, to discover the facts necessary to make a de- 
cree definite and certain as to liability. 

‘For the reasons stated the order referring the case 
to a master to take testimony, and the decree of De- 
cember 23rd, 1926, and the final decree of April 19, 
1927, are hereby reversed, and the case is hereby 
remanded for further proceedings in keeping with 
this opinion. 

PER CURIAM. 

The record in this cause having been considered by 
this Court, and the foregoing opinion prepared under 
Chapter 7837, Acts of 1919, adopted by the Court as 
its opinion, it is considered, ordered and adjudged 
by the Court that the order referring the case to a 
master to take testimony, and the decree of December 
23rd, 1926, and the final decree of April 19th, 1927, 
be and the same are hereby reversed and the cause 
is remanded for further proceedings in keeping with 
this opinion. 

WHITFIELD, TERRELL, STRUM, BROWN and 
BUFORD, JJ-, concur. 

ELLIS, C.J., agrees to the conclusion. 


DRAWDY INVESTMENT COMPANY, 
a Corporation, 
Appellant, 
Vv. 
A. BEAUCLAIRE ROBINSON, Executrix 
of the Last Will and Testament of 
SAMUEL A. ROBINSON, Deceased, 
Appellee. 

BUFORD, J. 

This case comes to us on appeal from an order de- 
nying petition by the original defendant in the court 
below for leave to file bill of review. 

In the original suit Samuel A. Robinson filed his 


bill of complaint against Drawdy Investment Com- 
pany to foreclose a mortgage on real estate given to 
secure a note for $10,000 with interest at 6%, exe- 
cuted April 26, 1920, and payable $1000.00 on or be- 
fore May Ist, 1921, and $1,000.00 on May Ist of each 
succeeding year including 1925, and a balance of 
$5,000.00 on May 1, 1926. The bill alleged that defend- 
ant had paid the interest on the whole indebtedness to 
May 1st 1922, and had paid $500.00 on principal and 
on or about June Ist 1923 had paid $2,077.50, $570.00 
of which had been applied as interest on $9,500.00 for 
one year, and $1,507.50 on principal, and that on 
May 1st 1923 there remained delinquent and unpaid 
the sum of $992.50 according to the terms of the note, 
and that by reason of an acceleration clause in the 
mortgage all the balance unpaid on the note became 
due and payable and the mortgage subject to fore- 
closure. Later an amendment was filed alleging that 
since the institution of the suit an additional $1,000.00 
of the note had matured. 

On November 5, 1923, defendant filed its answer 
admitting the execution of the note and the mortgage 
as alleged and in its answer it was alleged that the 
defendant had made payments on the note as follows: 
July 11, 1921, $5,600.00, $5.000.00 of which was to 
be applied to principal and $600.00 interest on the 
whole note to that date; that on May Ist 1922 it 
paid $300.00 interest. On October 5, 1922, it paid 
$512.75, $500.00 to be applied on principal and $12.75 
interest to that date on $500.00; on June lst 1923 
the sum of $2,077.50; that there was left unpaid on 
the note the sum of $705.00 only. After the complain- 
ant filed its amendment as above stated alleging the 
accrual of an additional $1,000.00 in default, defend- 
ant filed an additional answer alleging that prior 
thereto it had tendered the complainant the full amount 
due on the note, together with costs and attorney’s 
fees. Testimony was taken by both parties and a final 
decree was rendered on January 12, 1925, in favor 
of complainant for $8,815.39, and $1,000.00 attorney’s 
fees. Appeal was taken from this decree to the Su- 
preme Court and on April 21, 1926, the decree of the 
lower court was affirmed by memorandum decision. 

On June 22, 1926, the Supreme Court on appli- 
cation of the defendant, granted the defendant leave 
to file in the circuit court its petition and appli- 
cation for leave to file bill of review. On July 2, 1926, 
the defendant filed in the Circuit Court of Orange 
County its petition for leave to file bill of review, to- 
gether with its proposed bill of review; also affi- 
davits of A. S. Drawdy, Deborah Drawdy and Anna E. 
Drawdy, with motion to revive the action in the name 
of the present complainant. The petition came on 
for hearing on March 4, 1927, at which time com- 
plainant filed objections thereto, and the defendant 
submitted two additional affidavits, one of E. R. 
Bliss and one of J. J. Dominick, and the complainant 
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filed an affidavit by C. O. Andrews, formerly Judge 
of the Circuit. At the hearing certain written docu- 
ments were introduced in evidence. One of those 
documents was the original bank statement of the 
account of A. S. Drawdy with the State Bank of Or- 
lando & Trust Company, and an envelope of the State 
Bank & Trust Company of Orlando, Fla., postmark- 
ed “Orlando, Fla., July 30, 9 P. M.”, and two checks 
signed by A. S. Drawdy, one dated July 15, 1921, 
payable to A. S. Drawdy in the sum of $600.00 and the 
other dated July 11, 1921, payable to S. A. Robinson 
for the sum of $5,600.00. There were also in evidence 
certain check stubs, one of which stubs showed check 
for $600.00 dated July 13, 1921, payable to J. T. 
Drawdy and another check stub dated July 11, 1921, 
for $5,600.00 payable to S. A. Robinson. 

The check above referred to payable to A. S. 
Drawdy appeared to be endorsed on the back “A. S. 
Drawdy” and under that endorsement “J. T. Drawdy” 
and the perforations on that check indicate payment 
at the bank on July 13, 1921. The bank statement cor- 
responds with this. It also appears that the perfor- 
ations showing payment by the bank are made through 
the signatures of A. S. Drawdy and J. T. Drawdy. 
The check for $5,600.00 is endorsed on the back “S. 
A. Robinson” and the perforations indicate that this 
check was paid by the bank on July 11, 1921, and 
the perforations passed through the written endorse- 
ment “S. A. Robinson” and also passed through words 
written in the lower left corner of the check “princi- 
pal and interest on mortgage note.” 

On the 4th of March, 1927, the Court made an 
order reviving the action in the name of the pres- 
ent complainant and reciting the various affidavits 
and other evidence introduced and took the matter 
under consideration for final determination. On Oc- 
tober 17th, 1927, the Court made its order denying 
petition for leave to file bill of review and from this 
order this appeal was taken. 


The check for $5,600.00 becomes material because 
when the testimony was taken in the original suit 
Drawdy could not, or did not, produce this check. 
He at that time claimed he had never received the 
check from the bank; that he had made application 
to the bank for the check and that the bank had 
been unable to produce it. The complainant in that 
suit, Mr. Robinson, claimed that he had never re- 
ceived a check for $5,600.00 but had only received 
at that time check for $600.00, which he claimed he 
received on or about July 11, 1921. Drawdy intro- 
duced in evidence several witnesses who testified 
that they saw the check delivered and saw Robinson 
make a memorandum of the credit. The original check 
stub was introduced and a duplicate of the bank state- 
ment was introduced, but it appears that Drawdy’s 
failure to produce the original check caused the Chan- 
cellor to discredit his evidence in this regard and to 


give credit to the statement of the complainant, Rob- 
inson, that he had not received that payment. 

Drawdy’s statement supporting his petition to file 
a bill of review may be entirely reconciled with his 
statement as contained in his evidence on hearing prior 
to the final decree. He then stated that he had not 
received the checks from the bank. His statement in 
support of his petition to file the bill for review is 
that the checks were found by accident in a drawer 
of a washstand at his home in an envelope as they 
came from the bank, with his statement for the month 
of July, 1921, and that that envelope had never been 
opened. We can easily understand how a man of or- 
dinary affairs might be so situated in a country home 
that mail of this character might-be received by some 
member of the family and put in some place which 
that member of the family might then consider a very 
proper place to put it, but where no one would ever 
think to look for it again. We know of no directions 
which may be given or adopted which will insure the 
finding of lost or misplaced papers. It is a matter of 
common experience that an important paper becomes 
misplaced and after it has long been given up for 
lost it is one day discovered in that place where 
apparently the owner’s hands and eyes must have 
passed over it many, many times. 

We have carefully examined the check for $5,- 
600.00. There appears nothing about it to cast any 
suspicion upon its genuineness. Several highly credit- 
able witnesses of long experience in the examination 
and identification of hand writing testifed that the 
signature on the back of the check was that of S. A. 
Robinson, the complainant in the original suit. The 
bank perforation marks passing through that signa- 
ture show conslusively that it was not placed on the 
check after the check was marked “PAID” at the bank. 
The butt of the check where it was torn from the 
stub, when placed against the stub which was intro- 
duced as the original, and placed under a magnify- 
ing glass shows that not only does that part of the 
perforation appearing on the check correspond ex- 
actly with the perforations on the stub, but their min- 
ute torn places between the holes of perforation fit 
exactly. Had this check been introduced at the hear- 
ing before the final decree, it is morally certain that 
in that decree the defendant in that suit would have 
had credit for the $5,600.00 and that to require the 
performance of the decree as it was entered is to re- 
quire the defendant to pay this amount of money the 
second time, which is not in accordance with our views 
of equity and good conscience. 

The record shows that there were no business 
transactions between Drawdy and Robinson except 
that involved in this suit. 


Robinson testified in the original suit on Janu- 
ary 26, 1924, and on November 17, 1924. 


The record shows that on June 8, 1925, when 
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Robinson was 79 years of age application was made 
to the County Judge for the appointment of a lun- 
acy commission to examine into the sanity of the com- 
plainant, S. A. Robinson, and on the 10th day of June, 
1925, the said Robinson was adjudged insane, the 
cause being general paresis of the brain, and the rec- 
ord shows his particular hallucination to be that he 
possessed unlimited riches. 

When we apply that general knowledge which is 
possessed by all of us in regard to that malady known 
as paresis, we may take judicial cognizance of the 
fact that paresis does not.usually completely dethrone 
reason over night but that it does its work slowly, 
gradually stealing away and consuming the faculties 
of the afflicted, causing the body to become palsied, 
the memory to become unreliable and the mind unde- 
pendable, entertaining hallucinations having no basis 
in fact, but which are as real to the patients as any 
true facts in life could possibly appear. Doctors Witt- 
haus and Becker in their work on Medical Jurisprud- 
ence Forensic Medicine and Toxicology, discussing in- 
sanity under the head of General Paresis, Vol. 3, page 
318, say: 

“In a medico-legal aspect, according to Le- 
grand Du Sculle, general paralysis may be divid- 
ed into four distinct periods, a short summary 
of which I will give, although the pathology of 
the disease does not sustain any such artificial 
division into periods. 

1. ‘Periode pordromique’, or  prodrominal 
period, in which while many irregular mental 
or physical symptoms may be present, they can- 
not be distinctly recognized as characteristic of 
the disease, except in the light of its future de- 
velopment. There may be indeed for several 
months, or even years, a combination of char- 
acteristic phenomena, as one or several apo- 
plectic attacks with loss of consciousness and 
passing paralysis of the arm or leg, or-temporary 
aphasia. More important is the change in the per- 
sonality. There is often an exaggeration of for- 
mer tendencies. There is usually extreme irrit- 
ability, or again depression. There is also, even 
at this period, an impairment of the memory, 
and an evident inability to perform the usual 
work, even that of the most routine character. 
About this period there will now appear the feel- 
ings of self-satisfaction and expansiveness, which 
really usher in the so-called— 

2. ‘Periode initiale’ or initial period of the dis- 
ease. This is usually expansive, showing exaggera- 
tion of the ego, but may at times be depressive, 
the patient apparently recognizing his mental 
condition. The delire des grandeurs is, however, 
far more frequent. The sense of well-being is 
thoroughly established at this period—a feeling of 
power and ability to do, entirely at variance with 


the actual mental weakness. There is an exagger- 
ated idea of wealth and strength. It is at this 
period that speculations of the wildest character 
may be undertaken. In the depression there is 
constant dread of approaching ruin; a belief that 
acts have been committed which have dishonored 
them. There may at this time be a cessation of 
the progress of the disease, or else what may 
appear as a recovery, but there is sooner or lat- 
er the establishment of the full physical and men- 
tal signs of the disease in the so-called— 

3. ‘Periode d’estat’, which continues for 
months, passing into the stage of complete de- 
mentia, i.e., the fourth stage, or 

4. ‘Periode terminale.’ ” 

With these conditions in mind we could not at- 
tribute to the complainant, S. A. Robinson, a vile, 
sinister and dishonest motive in testifying that he 
had never received that check for $5,600.00 but we 
may fairly and reasonably assume that when he tes- 
tified he believed that he was telling the truth and 
that this beltef on his part was brought about not 
by the facts as they really existed but by the influ- 
ence and the ravages of that disease which soon there- 
after made such inroads as to completely dethrone 
his reason. 

The writer can formulate no better expression of 
the law as applicable to this case than that contained 
in 21 C. J. 756, et seq, where it is said: 

“Diligence in attempting to procure the evi- 
dence in time for use in the original cause is an 
essential element of newly discovered evidence 
as ground for a bill of review. According to Ba- 
con’s ordinance, the evidence must be such as 
could not ‘possibly’ have been used in the orig- 
inal cause. This extreme rule has found at least 
verbal expression in some American cases. But 
the modern rule, supported by the great weight 
of authority, is that reasonable diligence must 
have been used to produce the evidence in the 
original cause. Mere forgetfulness is no excuse 
for not producing evidence in the original cause, 
and the same is true of poverty or ignorance of 
the party and of counsel’s negligence or errone- 
ous advice. Where persons were known to have 
some knowledge respecting the matters in contro- 
versy, their refusal to state what their testimony 
would be is no excuse for not using them as wit- 
nesses in the original cause. Prior concealment of 
all knowledge by the new witness excuses the fail- 
ure to use him. Matters on the public records 
can not be made the ground of a bill for newly, 
discovered evidence. 


Relevancy, materiality, and probative effect. 
In order to be ground for a bill of review, the 
newly discovered evidence must be relevant and 
material, and of such weight and character that 
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on a rehearing it will probably produce a differ- 
ent result and one more beneficial to plaintiff 
than the original decree. As a general rule, a 
bill of review can.not be grounded on new evi- 
dence of a merely cumulative character or which 
goes merely to the impeachment of witnesses. But 
the rule as to cumulative evidence is not abso- 
lute, the matter being in its final analysis a mat- 
ter of discretion, which sparingly and cautiously, 
will be exercised affirmatively to entertain the 
bill, although the new evidence is merely cumu- 
lative, where such evidence is decisive of the 
case. Similarly, the discovery that the evidence on 
which the decree rests was perjured or forged 
has been recognized as ground for a bill of re- 
view, as where the newly discovered evidence of 
the perjury is written, or record evidence of the 
witness’ conviction for the perjury is offered. 
Cumulative evidence is additional evidence of the 
same kind to the same point, that is, evidence 
which is merely of a confirmatory or contradic- 
tory character. There is danger of confusing the 
question of the cumulative character of evidence 
with the question of relevancy and materiality. 
It is settled that the evidence must be relevant 
and material, which, taken broadly, means rele- 
vant and material to the issues in the original 
cause. A broader rule is that it must bear upon 


the merits of the case.” 
* * * * * 


Permanency and reliability. There is considerable 
authority, especially among the early cases, to the 
effect that where the new evidence relates to issues 
previously tried it must be of a permanent and un- 
erring character, such as a writing, document or rec- 
ord. Certainly such evidence is of the most satisfac- 
tory character, and, subject to the other requisites 
of newly discovered evidence, will sustain a bill of 
review. But it would seem that no consideration of 
either justice or policy exists why oral evidence, if 
it is of sufficient weight to convince the court that 
the decree is erroneous and it is shown that it could 
not by the use of reasonable diligence, have been 
discovered in time to be used on the final hearing, 
should not be held to be sufficient to sustain the 
bill, and there are authorities which expressly hold 
that any evidence, whether written or oral, and 
whether relating to facts controverted on the former 
hearing or entirely new facts, is sufficient if it is 
sufficiently cogent to justify the conclusion that they 
will change the result if a new hearing is had. This 
rule seems to be borne out by the fact that most of 
the cases declaring newly discovered evidence to be one 
of the grounds for a bill of review fail to make any 
distinction as to either the nature of the issues or the 
character of the evidence, except with relation to pro- 
bation value.” 


The order denying the petition to file the bill of 
review should be reversed and it is so ordered. 

Reversed. 

WHITFIELD, P. J. and TERRELL, J., concur. 

ELLIS, C.J. and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment. 


ATLANTIC COAST LINE RAILROAD 
COMPANY, a corporation, 
Plaintiff in Error, 
v. DUVAL COUNTY. 
ANNA E. ALLEN, 
Defendant in Error. 

PER CURIAM. 

The count of the declaration on which trial was 
had is as follows: 

“Comes now the plaintiff, Anne E. Allen, and 
sues the defendant, Atlantic Coast Line Railroad 
Company, a corporation, for this, to wit: 

1. That at all times herein mentioned the 
defendant was engaged in the operation of, and 
was responsible for the proper operation and 
management of, a railway system in Duval Coun- 
ty, Florida, then and there operated and man- 
aged by it. 

That at the time of the death of Joseph G. 
Allen, as hereinafter alleged, he left neither wid- 
ow nor child surviving him, but left surviving 
him the plaintiff, his mother, who was depend- 
ent upon said Joseph G. Allen, for support. 

That on or about the 29th day of December, 
1925, at the Union Depot or Terminal, in the city 
of Jacksonville, Duval County, Florida, while said 
Joseph G. Allen was in a car or coach of defend- 
ant in the performance of his duties as a railway 
postal clerk, the defendant then and there care- 
lessly and negligently failed and neglected to pro- 
vide heat in the said car or coach, although it was 
in the winter time and cold and there was no 
other heat in said car or coach, by reason where- 
of said Joseph G. Allen then and there suffered 
exposure to the cold, contracted pneumonia and 
died, to-wit: on the 18th day of January, 1926. 

And plaintiff alleges that by reason of the 
premises she was then and thereby deprived of 
the support of her said son; to the damage of 
the plaintiff in the sum of Fifty Thousand Dol- 
lars ($50,000.00). 

Wherefore, plaintiff brings this suit and claims 
Fifty Thousand Dollars ($50,000.00) damages of 
defendant.” 

Special pleas were eliminated on demurrer or mo- 
tion and trial under the general issue resulted in 
a verdict awarding $7,500.00 damages which amount 
was reduced to $5,000.00 by remittitur; and to a 
judgment. in favor of the plaintiff for the latter sum, 
a writ of error was taken. 
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The declaration alleges that on December 29, 1925, 
the defendant railroad company in the winter time 
when it was cold and there was no other heat in the 
car, carelessly and negligently failed and neglected 
to provide heat in the car in which the plaintiff’s 
decedent was in the performance of his duties as 
a railway clerk, “by reason whereof” the said decedent 
“then and there suffered exposure to the cold, con- 
tracted pneumonia and died,” January 18, 1926. Even 
if such allegations are legally sufficient to state a 
wrongful death proximately resulting from the negli- 
gence alleged, the evidence does not by reasonably 
certain inference, show that the single exposure to 
the cold as alleged in the declaration was in fact the 
proximate cause of the death of the plaintiff’s de- 
cedent. 

Reversed for a new trial. 

WHITFIELD, P.J. and TERRELL and BUFORD, 
JJ., concur. 

ELLIS, C.J. and STRUM, J., concur in the opin- 
ion and judgment. 

BROWN, J., dissents 


IN THE MATTER OF THE ESTATE OF 

WALTER N. HELVESTON, ABSENTEE, 
CHARLOTTE COUNTY. 

(In Re Claim of D. J. Hobbs 

against lot 2, block 120). 

BUFORD, J. 

In this case a Receiver was appointed by the Cir- 
cuit Court of Charlotte County to take charge of, 
hold, manage and conduct the estate, property and 
assets of Walter N. Helveston. Later D. J. Hobbs filed 
a petition in that Court to be allowed to intervene as 
a claimant holding a preferred claim against the es- 
tate of Walter N. Helveston, such claim being an al- 
leged lien on certain property of Walter N. Helves- 
ton acquired by the furnishing of material and labor 
to construct certain improvements on such property 
and prayed for an adjudication of his claim against 
the Receiver. At the same time D. J. Hobbs filed a 
petition praying an order of court allowing him to 
file independent suit in Chancery to enforce his claim 
against the Receiver by foreclosure of his lien. Both 
petitions were denied. 

It appears from the record before us that the es- 
tate of Walter N. Helveston is in the hands of a Re- 
ceiver under the direction of the Court. The petition 
of Hobbs to be allowed to intervene, taken together 
with the sworn statement thereto attached and sought 
to be filed, sets forth all essential allegations to show 
the existence of a statutory lien against the property 
described in the petition in favor of the petitioner. The 
Court having assumed jurisdiction of the estate and 
having appointed a Receiver, may direct the manage- 
ment and control of the estate and the settlement 
of lawful claims against the estate. The petition to 


intervene should have been granted. See Knickerbock- 
er Trust Co. v. Green Bay Phosphate Co., 62 Fla. 519, 
56 Sou. 699; and Morgareidge v. Howey et al, 75 Fla. 
234, 78 Sou. 14. 

Order denying petitioner’s petition to intervene is 
reversed. 

WHITFIELD, P.J., and TERRELL, J., concur. 

ELLIS, C.J., and STRUM and BROWN, JJ., concur 
in the opinion and judgment. 


ARTHUR L. CAMERON, 
Appellant, 

Vv. BROWARD COUNTY. 
BAKER, GIEB & SCHAUB MOTORS, 

Inc., a corporation, 
Appellee. 

TERRELL, J. 

On June 4, 1928, appellee filed in this court his 
consent to the reversal of the decree of the court be- 
low upon each and every ground assigned by appel- 
lant but without determining the nature or extent 
of the error assigned; reversal being on the “confes- 
sion of errors” so entered, consent to said reversal 
having been given here by appellant through his coun- 
sel. 

In view of the circumstances so detailed our con- 
clusion is to reverse the decree of the chancellor upon 
the “confession of errors” without giving any views 
as to the extent of the error. The decree will be re- 
versed accordingly and the cause remanded for such 
proceedings as are consistent with equity practice. 
Clark v. Caldwell, et al., decided April 17, 1928, and 
cases there cited. Ordered and decreed accordingly. 

WHITFIELD and BUFORD, JJ., concur. 

ELLIS, C.J., and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment. 


STATE OF FLORIDA, ex rel. 
CLAUDE. HALL, 
Plaintiff in Error, 


v. OKALOOSA COUNTY. 
P. J. STEELE, as Sheriff of 


Okaloosa County, Florida. 
Defendant in Error. 
ELLIS, C. J. 

Claude Hall was arrested and held in custody by the 
Sheriff of Okaloosa County upon a warrant issued by 
the County Judge in which it was charged that Hall 
unlawfully on the 21st day of September, 1927, took 
trout fish from certain waters called the “Narrows”, 
by means of a gill net, and that he was not at that 
time specifically permitted so to do under the pro- 
visions of Chapter 11838 Laws of Florida, 1927, and 
that he did not return the fish alive to the water. A 
second count in the warrant charged that he took fish 
known as mullet from these waters with a gill net 
without having first procured from the State Game 
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Commissioner a permit for the catching of mullet. A 
third count charged that he used a gill net for the 
purpose of taking fish from the said waters which did 
not have attached thereto a metal tag issued by the 
State Game Commissioner. 

Hall obtained a writ of habeas corpus and moved 
to quash the return of the sheriff which set out the 
warrant in full, but the sheriff in the return states 
that the warrant was issued under authority of Chap- 
ter 13529 Laws of 1927. The Circuit Judge denied the 
motion to quash and remanded the petitioner to the 
custody of the sheriff. 

The case is here on writ of error. The petitioner 
contends that the warrant shows on its face that it 
was issued under the provisions of Chapter 13529 
Laws of 1927 which was approved June 8, 1927, and 
that the Act was repealed by Chapter 11838 Laws 
of 1927. 

The latter act was approved June 10, 1927, and 
by its provisions became effective July 1, 1927. It isa 
general act relating to “Game, non-Game Birds, Fresh- 
Water Fish and Fur Bearing Animals’; creates the 
department of “Game and Fresh Water Fish”; cre- 
ates the office of “State Game Commissioner”; de- 
fines his duties and powers and that of his deputies; 
prescribes their compensations; makes provision for 
the protection and conservation of “Game, non-Game 
Birds; Fresh-Water Fish and Fur-Bearing Animals,” 
and prescribes the times when and means by which 
and to what extent they may be taken; and provides 
for the prosecution of persons violating the provisions 
of the act. It is as stated a general act dealing with 
the whole subject relating to game, non-game birds, 
fresh-water fish and furbearing animals and their con- 
servation and protection in this State. The act by the 
provisions of Section 75 expressly repeals all other gen- 
eral or special laws or parts of general or special laws 
relating to game, fresh-water fish, birds or fur-bearing 
animals whether in conflict with the general act, or 
not. 

Chapter 13529 Laws of 1927 is a special act apply- 
ing only to certain inland salt waters in Walton and 
Okaloosa Counties and placing such waters under the 
law governing fresh water fish and regulating the 
taking of salt water trout. The act declares a certain 
portion of Santa Rosa Sound lying in the boundaries 
of Okaloosa County and the waters known as the 
“Narrows”, Choctawhatchee Bay, and other salt wat- 
ers, as fresh waters and prohibits the taking of more 
than fifteen salt water trout therefrom in any one 
day. 

The act places such waters and the matter of tak- 
ing fish therefrom under the regulation of the “Gen- 
eral Game and Fresh Water Fish Law” of the State. 

Section 25 of the general act, Chapter 11838, de- 
nounces the offense of taking fresh water fish from 
the fresh waters of the State at the time and by the 


means as charged against the petitioner. But the wat- 
ters from which the petitioner took the fish are salt 
waters and are not embraced within the provisions 
of the general act. 

Assuming that the special act may declare salt 
water of bays and other inland salt waters to be fresh 
waters and attach them to the jurisduction of the State 
Game Commissioner under the provisions of the gen- 
eral act, a point we do not decide, the fact remains 
that the latter act expressly repealed the special act so 
that its provisions were without any force or effect 
when the petitioner was arrested and detained. 

The judgment is reversed and it is ordered that 
the petitioner be discharged from custody. 

STRUM and BROWN, JJ., concur. 

WHITFIELD, P.J., and BUFORD, J., concur in the 
opinion and judgment. 


HORACE GOODRICH AND BERTHA 
M. GOODRICH, 


Appellants, 

Vv. MANATEE COUNTY. 
RUSSELL THOMPSON, et al, 
Appellees. 


Opinion filed July 26, 1928. 

WHITFIELD, P. J. 

1. Where a decree is shown by the record of the 
case to be absolutely void, as it is when the record 
in the case shows the court did not have jurisdiction 
of the subject matter or of the parties, the decree 
being a nullity, may be set aside or stricken from 
the court records at any time; and a decree when void 
may be collaterally assailed. 

2. Where the court had jurisdiction and authority 
to proceed a merely erroneous decree rendered in the 
cause, may be subject to reversal on appeal, or it 
may be amenable to an appropriate direct attack as 


by an original bill in the nature of a bill of review | 


or other authorized procedure. 

3. Where a decree is not shown to be void, it 
should not be set aside or stricken from the record on 
motion. 

4. The State has power to determine by what 
process and procedure legal rights may be asserted 
and determined. provided the procedure adopted as 
applicable to the particular case does not arbitrarily 
and unjustly discriminate so as to deny to a party the 
equal protection of the laws, and does afford reason- 
able notice and a fair opportunity to be heard be- 
fore rights are decided, so as not to deprive any per- 
son of life, liberty or property without due process, 
in violation of organic law. 

5. “It is the duty of the owner of real estate, who 
is a non resident, to take measures that in some way 
he shall be represented when his property is called 
into requisition; and if he fails to do this, and fails 
to get notice by the ordinary publications which have 
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usually been required in such cases it is his misfor- 
tune, and he must abide the consequences. Such pub- 
weve is ‘due process of law’.” 

. “Constructive or substituted process, valid and 
Pr Mes as to persons sui juris, applies to and is 
binding upon persons non compos mentis, infants, and 
persons under other legal disability, unless an excep- 
tion be created in favor of the classes last named.” 

7. “Since the General Chancery Procedure Act of 
November 7, 1828, (Duval’s Laws 1839, p. 128), the 
statutes of this State have afforded a means of effect- 
ing constructive service upon non residents and the 
classes of other absent defendants designated in such 
statutes which process, when properly invoked and 
employed, is binding upon and applicable alike to 
all persons within the designated classes of defendants, 
whether such persons be sui juris, or mane or per- 
sons non compos mentis.”’ 

8. In proceedings to foreclose a siiailasiag lien up- 
on real estate in this State, where the affidavit for 
constructive service of process upon a non resident, 
states that the defendant is a resident of N., in State 
V., a village of several hundred inhabitants, such 
designation of the defendant’s residence is reasonably 
adequate to enable notice of process to reach the de- 
fendant through the mail as contemplated by the 
statute, particularly when the law requires non resi- 
dent land owners to take measures that in some way 
they shall be represented when their land in this 
State is brought into litigation. 

9. Where the contents and publication of process 
sufficiently comply with the essential requirements of 
the statute, and are sufficient to afford due process 
of law to the defendant, even if a minor, a foreclos- 
ure decree rendered by the court having jurisdiction 
of the subject matter, is not void; and such decree 
will not be set aside or stricken on motion, even if 
mere errors appear in the proceedings. 

An appeal from the Circuit Court for Manatee 
County, W. T. Harrison, Judge. 

Affirmed. 

Jennings, Hamilton & Smith and Pat Whitaker, 
for Appellants. 

- Burket & Fish, F. W. Dart, Sawyer, Surrency, 
Carter & Koon, N. G. & John Fite, Robertson & Mabry, 
Reaves & Carlton, for Appellees. 


A. J. VANCE, 
Appellant, 
v. HARDEE COUNTY. 
M. M. ROBERTS, DONELLA 
ROBERTS, his wife, and 
E. K. WALKER, 
Appellees. 
Appeal from Circuit Court for Hardee County; W. 
J. Barker, Judge. 
Suit by A. J. Vance against M. M. Roberts and 


others. A demurrer to the bill of complaint was sus- 
tained and complainant appeals. Reversed. 

Leitner and Leitner of Arcadia for appellant, W. 
W. Whitehurst of Wauchula for appellees. 

GIBLIN, Circuit Judge. 

It appears from the bill of complaint filed by the 
appellant in the lower court against the appellees 
that on March 7, 1925, the appellees M. M. Roberts 
(who was the owner in fee of the lands involved in the 
suit) and Donella Roberts, his wife, entered into a 
written agreement wherein they agreed that, if the 
appellant should first make the payments and perform 
the covenants mentioned in the agreement to be per- 
formed by him, they would convey and assure such 
lands to the appellant, his heirs, executors, adminis- 
trators or assigns, in fee simple, clear of all incum- 
brances whatever, by ‘a good and sufficient deed, 
with abstract.” 

The appellant, as shown by the agreement, a copy 
of which is attached to and forms a part of the bill, 
agreed to pay to the vendor, as the purchase price 
of the lands, the sum of $10,815, of which the sum 
of $500 was paid upon the execution of the agreement. 
The agreement prescribes the payment of the sum of 
$2,204 “on delivery of warranty deed and clear title.” 
The balance of the purchase price was agreed to be 
paid in three subsequent installments of $2,704 each, 
the first payable “one year from date of deed,” the 
second “two years from date of deed,” and the third 
“three years from date of deed.” 

The agreement contains the provision that “in 
case of failure of the said party of the second part 
(appellant) to make either of the payments or any 
part thereof, or to perform any of the covenants on 
his part hereby made and entered into, for the space 
of thirty days, this contract shall be forfeited and 
terminated, and the party of the second part shall 
forfeit all payments made by him on this contract; 
and such payments shall be retained by the said par- 
ties of the first part (the appellees M. M. Roberts 
and Donella Roberts, his wife) in full satisfaction and 
liquidation of all damages by them sustained, and said 
parties of the first part shall have the right to re- 
enter and take possession of the premises aforesaid 
without being liable to any action whatever.” 

The appellant alleges in his bill that subsequent to 
the execution of the agreement he procured an ab- 
stract of title to the involved lands, from which it 
appeared that the title to the lands was incumbered 
by a mortgage lien securing an indebtedness of less 
than $2,000 and that there were “some irregular- 
ities in some of the conveyances.” He further avers 


that from time to time he communicated to the appellee 
M. M. Roberts the desire of the appellant to pur- 
chase the lands; and that on each of such occasions 
the appellee Roberts advised the appellant that the 
title to the lands would be perfected, that the mort- 
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gage indebtedness would be discharged and that a 
warranty deed, conveying the title to the lands, would 
be executed and delivered by the appellee owner and 
his wife to the appellant; but that on June 12, 1925 the 
appellant received from the Appellee owner, through 
the mails, a check in the sum of $500, together with 
a communication from him in which he stated that 
“he did not care to live up to” the agreement. The ap- 
pellant thereupon, as he avers in his bill, went to 
the appellee-owner and tendered to him the sum of 
$2,204 and demanded the execution and delivery of 
the deed provided for in the agreement. 

It is further averred in the bill that the appel- 
lant stands ready to comply strictly with the agree- 
ment and that he has, at all times since the execu- 
tion of the agreement, been ready, able and willing 
to comply strictly therewith; but that the appellees 
M. M. Roberts and Donella Roberts, his wife, have, 
without reason or excuse, refused to convey the in- 
volved lands to the appellant. 

It appears from the bill that the agreement was 
properly executed and acknowledged by the appellee- 
owner and his wife, that it was signed by the ap- 
pellant and that it was duly recorded in the public 
records of the county wherein the involved lands are 
located on April 4, 1925. It is alleged that subsequent 
to such recordation the appellees M. M. Roberts and 
Donella Roberts, his wife, entered into an agree- 
ment with the appellee E. K. Walker wherein they 
agreed to convey to him the lands in controversy. 

The bill contains appropriate prayer for the spe- 
cific enforcement of the agreement in question. 

The appellees filed their general demurrer to the 
bill, assigning as grounds thereof (1) that there is 
no equity in the bill; (2) that there is a total lack 
of mutuality in the contract sought to be enforced; 
(3). that the bill and the contract attached to and 
made a part thereof show on their face that the 
complainant and the defendants are not mutually 
bound by the covenants and conditions of the con- 
tract; and (4) that the bill shows that the liability 
of the complainant is fixed by the contract at less 
than full performance thereof and the defendants are 
not bound to perform. 

The third and fourth grounds of the demurrer 
are but restatements of the second ground—that there 
is a lack of mutuality in the contract sought to be 
enforced. And a discussion of the second ground will 
involve a discussion of the general first ground— 
lack of equity in the bill. 


The argument of counsel for the appellees proceeds 
upon the theory that under the terms of the agree- 
ment the purchaser cannot be compelled to specifically 
perform (that is, that he cannot be compelled to take 
the lands and pay the balance of the purchase price, 
even though the title is satisfactory) ; that the only 
remedy available to the vendor is that he may re- 


tain the $500 paid upon the purchase price as liqui- 
dated damages resulting from the purchaser’s fail- 
ure to perform; and that therefore the contract is, 
in substance, a mere option. 

We will assume, but without so deciding, that 
counsel for the appellees is correct in his contention 
that the terms of the agreement limit and restrict 
the right and remedy of the vendor, in the event of 
default by the purchaser, in so far as pecuniary re- 
lief is concerned, to a retention of the payment made 
by the purchaser. 

The argument advanced by counsel for the ap- 
pellees is plausible, but he loses sight of the substance 
of the contract and rests solely upon the provisions 
thereof relating to the remedy available to the ven- 
dor in the event the purchaser fails to perform. The 
fact remains, however, that the contract constitutes 
an agreement on the part of the owner and his wife 
to convey, and on the part of the purchaser to pay 
for, the lands involved. This, we think, distinguishes 
it from a mere option contract, although we are not 
prepared to say that the conclusion we have reached 
would have been different should we have construed 
the agreement in question as an option contract. 

In Warvelle on Vendors (2d Ed.)., sec. 125, the 
distinction between an option and a contract for sale 
is commented upon as follows: “There is a marked 
distinction between an option of sale and a contract 
for sale, although such distinction is frequently over- 
looked. If, without consideration, an option is a mere 
proposal which may be retracted at any moment, if 
given for a consideration, it amounts to nothing more 
than a privilege to purchase at a certain price or 
within a certain time. It is not a sale; it is not even 
an agreement for a sale; at best it is but a right 
of election in the party receiving same to exercise 
a privilege, and only when that privilege has been ex- 
ercised by acceptance does it become a contract to 
sell. If based upon a consideration, it cannot be ex- 
tended beyond the time limited without a new consid- 
eration, and even though this is attempted and such 
extension is evidenced by a writing, it is still mudum 
pactum and void.” 


The fact that the agreement in question confines 
the vendor’s remedy (if counsel for the appellee is 
correct and it does so) against the purchaser to the 
recovery of liquidated damages (and that is what the 
right to retain the $500 paid upon the purchase 
price amounts to) does not alter the fact that the 
contract is, on the owner’s part, a promise to sell, and, 
on the purchaser’s part, a promise to purchase. An 
agreement in a contract, specifying. and limiting the 
particular remedy available to a party to the contract 
upon the breach thereof by the other, does not change 
the respective mutual promises which constitute the 
substance of the contract. The complainant in the 
case at bar did not contract and pay for a mere priv- 
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ilege to purchase lands at a future time, but he agreed 
to purchase the lands and paid part of the purchase 
price. We are of the opinion that the contract is one 
for the sale of the lands, the parties being bound 
thereby as seller and purchaser respectively, even 
though (as counsel for the appellees contends) the 
remedy of the seller, upon breach by the purchaser, 
may be confined to liquidated damages. 

Viewed as a contract for the sale of the lands in- 
volved, do its terms disclose (1) such want of mu- 
tuality of obligation that equity will decline to rec- 
ognize and enforce it as a binding contract; or (2) 
such want of mutuality of remedy, available to each 
of the respective parties upon a breach by the other, 
that equity will not enforce specific performance 
against the vendor because such remedy would not 
be available to the vendor upon a breach by the 
purchaser ? 

We do not think that there is any lack of mutu- 
ality of obligation, even if the legal effect of the terms 
of the agreement is as counsel for the appellees argues 
that it is, merely because of the fact that the pur- 
chaser may have satisfied all obligations of the con- 
tract upon his part by forfeiture of the amount paid 
upon the purchase price. His very obligation to for- 
feit this sum is a sufficient consideration to support 
the promise made by the appellee-owner and his wife 
to convey. Clearly this is sufficient mutuality of ob- 
ligation. 

The question of want of mutuality of remedies, as 
affecting appellant’s right to enforce specific perform- 
ance of the contract, is one, at first thought, of seem- 
ing difficulty, in view of the fact, if the construction 
placed upon the terms of the contract by counsel for 
the appellees is correct, that the owner’s remedy for 
a breach on the part of the purchaser is limited to 
liquidated damages, measured by the amount paid 
upon the purchase price. Counsel for the appellees 
invokes the general rule that there must be mutuality 
of remedy as well as of obligation in order to en- 
able either party to invoke the remedy of specific per- 
formance. 

In 2 Pomeroy’s Equitable Remedies, sec. 769 (sup- 
plementary to Pomeroy’s Equity Jurisprudence), the 
learned author states the rule, which seems to be 
subject to many exceptions, as follows: “The frequent 
statement of the rule of mutuality, ‘that the contract, 
to be specifically enforced, must as a general rule be 
mutual (that is to say, such that it might, at the 
time it was entered into, have been enforced by 
either of the parties against the other),’ is open to 
so many exceptions that it is of little value as a 
rule. But, in view of the firm place that the doctrine 
of mutuality has obtained in the courts of equity, it 
seems well to attempt a restatment that shall be more 
free from exceptions. The following form seems to 
meet the cases generally. If, at the time of the filing 


of the bill in equity, the contract being yet execu- 
tory on both sides, the defendant, himself free from 
fraud or other personal bar, could not have the remedy 
of specific performance against the plaintiff, then 
the contract is so lacking in mutuality that equity will 
not compel the defendant to perform, but will leave the 
plaintiff to his remedy at law. This rule, it is be- 
lieved, covers the circumstances in equity where, ac- 
cording to the weight of authority, the court refuses 
its aid for lack of mutuality. So far as there is a prin- 
ciple of mutuality, it is a mutuality of remedy in 
equity at the time of filing the bill that is required, 
and not a mutuality in the terms of the contract when 
the contract is made. Equity is entirely willing to 
grant plaintiff the performance he applies for, but, 
if it finds that in doing so the defendant, without 
fault, is left in turn to a remedy at law only, it re- 
fuses to lend its aid to such an unequal result. There- 
fore any original lack of mutuality in the terms of 
the contract will have no influence if the court finds 
that giving the plaintiff his relief will no longer leave 
the defendant to the law for relief.” 

It is readily apparent that the appellee-owner in 
this controversy will not be left, if specific perform- 
ance is decreed, to seek any remedy in any forum 
other than the court of equity in which this suit was 
instituted. Indeed, in view of the appellant’s tender, 
which has at all times been kept good, so it is al- 
leged in the appellant’s bill, the appellee-owner will 
not require any remedy at law or in equity to en- 
force his rights. 

We are of the opinion that, at the time of the 
commencement of this suit and since then, by reason 
of the appellant’s tender, the defense of want of 
mutuality of remedies is not available to the appel- 
lees. The appellees are in such a situation that they 
need no remedy, except that the appellant’s tender be 
kept good and that he be required to pay the required 
portion of the purchase price of the involved lands at 
the time of the conveyance of the lands to him, which 
case, of course, be provided for in the decree of the 
court. Black v. Maddox (Ga.), 30 S. E. 723; Wright 
v. Suydam, 72 Wash. 587, 131 Pac. 239; LeNoir v. 
McDaniell, 80 Fla. 500, 86 So. 435; Pomeroy’s Specific 
Performance of Contracts (3d Ed.) Sec. 162 et seq. 

Counsel for the appellees argues in his brief, al- 
though no specific ground of demurrer presented the 
contention, that the appellant’s bill of complaint shows 
that the appellant is in default under the terms of 
the agreement sought to be enforced. 

We have seen that the appellant is required by 
the agreement to pay the sum of $2,204 “on delivery 
of warranty deed and clear title.” It is alleged in the 
bill that the appellant tendered this amount to the 
appellee-owner and demanded the execution and deliv- 
ery of the deed; and that the appellant is ready, able 
and willing to comply with the agreement on his 


| 
| 
hee | 
> 
3 
2%, 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


part. At the time the appellant tendered the sum ~ 


mentioned, at the same time demanding a deed in 
pursuance of the contract, the appellee-owner had not 
offered to perform the agreement on his part or made 
any demand upon the appellant to perform the con- 
tract; and the appellant had not theretofore sought to 
rescind on account of defective title. It is plain, from 
the terms of the agreement, that the payment of the 
sum of $2,204 and the conveyance of the lands are mu- 
tual, concurrent and dependent acts, to be performed by 
the respective parties at the same time. It is clear, 
therefore, that, in so far as the allegations of the bill 
disclose, the appellant was not in default under the 
terms of the agreement at the time of the alleged tender 
or at the time of the institution of the suit. 

If specific performance is to be decreed and ef- 
fected, it may be taken as a matter of course that the 
agreement entered into by the appellees M. M. Rob- 
erts and Donella Roberts, his wife, with the appellee 
Walker, wherein they agreed to convey to him the 
lands in controversy, will be cancelled inasmuch as 
the appellant’s bill shows that the appellee Walker 
purchased with constructive notice of the rights and 
equities of the appellant afforded by the recordation 
of the agreement under which the appellant seeks 
relief. 

We think the chancellor below erred in sustaining 
the demurrer of the appellees to the appellant’s bill 
of complaint. The order appealed from will therefore 
be reversed. 

And it is so ordered. 

PER CURIAM. 

The record in this cause having been considered 
by this Court, and the foregoing opinion prepared 
under Chapter 7837, Acts of 1919, adopted by the 
Court as its opinion, it is considered ordered and 
adjudged by the Court that the order of the court 
below should be, and the same is hereby, reversed. 

ELLIS, C.J., and WHITFIELD, STRUM, BROWN, 
and BUFORD, JJ., concur. 


J. M. WILLSON, JR., and MINNIE 
MOORE WILLSON, his wife, 
Appellants, 

Vv. OSCEOLA COUNTY. 
BENJAMIN C. BUXTON, individually 
and as Executor of the estate of 
J. E. BUXTON, otherwise known as 
JOHN E. BUXTON, deceased; JOHN 
EMERY WELLS, individually and as 
trustee under the Will of J. E. 
BUXTON, deceased, and LEONA MAE 
WELLS, 


Appellees. 
PER CURIAM. 
In 1916 J. E. Buxton of Middletown, Springs, Ver- 
mont, procured a loan for J. M. Willson of Kis- 


simmee, Florida. Wilson secured said loan with a 
mortgage on certain lands owned by him in or near 
Kissimmee, Florida. The loan was increased from time 
to time and was secured by mortgages on the same 
or additional lands. In 1921 said loans aggregated 
$26,000.00 when Willson executed to Buxton his deed to 
the lands described in the mortgage previously re- 
ferred to. About one year after the last named deed 
Willson executed to Buxton his quit-claim deed cover- 
ing the lands described in the previous deed. In Feb- 
ruary 1923, J. E. Buxton died and his son, B. C. 
Buxton, appellee here, was named as executor of his 
will. 

This suit was brought in the Circuit Court of Osce- 
ola County, Florida, March 1925, for the purpose of 
having the two deeds as above referred to decreed 
to be mortgages, to require an accounting between 
complainant and defendant, to grant complainant a 
reasonable time to pay defendant whatever may be 
found to be due him and to decree the title to the 
lands covered by the said deeds or mortgages free 
from the lien thereof. On final hearing the chancel- 
lor found the equities to be with the defendant and 
dismissed the bill of complaint. Appeal was taken 
from that final decree. 


There is little or no variance between appellant 
and appellee as to the ultimate facts in this case. 
The sole question presented for our consideration be- 


ing whether or not the facts as disclosed show that : 


the two deeds brought in question were intended as full 
settlement of all claims and demands existing between 
appellant and appellee or were they executed for the 
purpose of better securing the said claims and de- 
mands. Any doubt as to the purpose of the said deeds 
should be resolved in favor of the latter theory. 

Section 3836, Revised General Statutes of Flor- 
ida, in effect provides that all deeds of conveyance of 
other instruments of writing given to secure the pay- 
ment of money shall be deemed and treated as mort- 
gages. There is nothing on the face of the deeds to 
show that they were intended to secure the payment 
of money. On a careful consideration of the record we 
are not entirely satisfied, however, that the deeds here 
questioned were not given for that purpose. The orig- 
inal notes and mortgages were never returned to 
Mr. Willson. It is shown that the elder Buxton never 
expected anything for the deeds except his principal 
and interest back which was also true as to the young- 
er Buxton prior to the bringing of this suit. There 
is evidence which tends strongly to indicate that 
such was the understanding by both appellant and ap- 
pellee. We are, therefore, of the opinion that the de- 
cree of the chancellor should be reversed. 

It is so ordered. 

WHITFIELD, P.J. and TERRELL and BUFORD, 
JJ., concur. BROWN, J., concurs in the opinion and 
judgment. ELLIS, C.J., and STRUM, J., dissent. 
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NOTES AND COMMENT 


ADDRESS OF JAMES H. FINCH, OF 
MARIANNA, FLA., BEFORE ALA- 
BAMA BAR ASSOCIATION AT 
ANNUAL SESSION, 
JULY 6, 1928 
Mr. President, Ladies and Gentlemen of 
the Alabama Bar Association and 

Friends: 

I esteem it a great honor to be accord- 
ed the privilege of speaking before so 
distinguished a body as the Alabama Bar 
Association. 

When I run back down the pages of 
Alabama’s legal history, and recall the 
names of William L. Yancey, Governor 
Houston, John T. Morgan, Edward W. 
Pettus, Hannis Taylor, Judges Sommer- 
ville, Brickell and Stone, and many other 
illustrious names that have adorned her 
legal and political annals; when I look 
about this hall and see the splendid as- 
semblage of lawyers gathered at this 
convention, and observe their learning 
and talent; when I review the sane and 
orderly growth of this great state, and 
take note of the contribution made to 
such development by the bar of your 
state, I take, Mr. President, a new pride 
in my profession, and a high pride in ac- 
claiming this as the state of my na- 
tivity. Alabama is a great state—to 
come from!—And, per incident, even a 
greater state to live in! 

Mr. President, I propose very briefly 
to refer to the lawyer’s duties of citi- 
zenship. I have a deep conviction that 
we, as lawyers, are not taking the part 
we should take in the political problems 
of our country. The citizen’s responsi- 
bility, in my judgment, is measured by 
his ability for service. The greater the 
ability, the greater the duty. If the 
lawyers as a class, by virtue of their 
training, are better fitted to serve the 
public in the administration of its gov- 
ernmental affairs than any other class— 
and I respectfully maintain that they 
are—then they are chargeable with a 
higher duty to serve than any other 
class. 

In the early history of our republic, 
from its founding down through the Civ- 
il War and for many years thereafter, 
it was esteemed an honor to hold pub- 
lie office, and the affairs of our gov- 
ernment were in the main administered 
by its ablest men, many of whom were 
lawyers of training and ability. The 
names of these lawyers have been writ- 
ten imperishably in the history of our 
country. Their influence upon our gov- 
ernment in the construction of our consti- 


tutions, the shaping of our national poli- 
cies, and the founding of our Ameri- 
can institutions has been immeasurable. 
These lawyers were willing to serve the 
state, and did unselfishly serve the state 
at salaries much smaller than their tal- 
ents would have brought them in private 
employment. During this period our 
government was in the making. Under 
the guidance of these patriotic lawyer- 
statesmen the fundamental principles of 
our government as determined by its 
founders were jealously guarded. A 
profound respect and attachment for the 
structure of free government as embod- 
ied in our federal Constitution forbade 
any change or alteration in its essential 
principles. With few laws and simple 
the country grew and prospered. 


But, Mr. President, it seems to me that 
times have greatly changed. It seems 
to me, Mr. President, that we are living 
in an age when commercialism is domin- 
ating our social and political life, and that 
one of the results of such commercialism 
most to be deplored is the unwillingness 
of lawyers of training and ability to take 
any part in the administration of our 
government at all commensurate with 
their qualifications for service. It seems 
to me that within the last two or three 
decades a spell of political indifference 
has befallen the bar of our country. 
Lawyers of real ability and character 
seldom seek office. They are rather dis- 
posed to shun politics in every form— 
particularly legislative duties. Many of 
them do little more in the discharge of 
the duties of citizenship than vote. The 
lawyers of the country have renounced 
their former distinguished place as law- 
makers in favor of men unskilled and un- 
trained in any branch of government. 
By this, Mr. President, I mean no disre- 
spect to the able men from other walks 
of life who now hold public office. We 
have, fortunately, some able men in pub- 
lic office who are not lawyers. But, the 
able men in our legislative bodies are a 
miserable minority. 


Mr. President, during this period of 
political indifference which has befallen, 
not only the bar of our country, but its 
citizenship as a whole, mediocrity has 
gained control of the law-making 
branches of our government. The laws 
of our country are being made and shap- 
ed by men with little or no training in 
the science of government, with little 
knowledge of the law, and with no re- 
spect for its sacred traditions. Our laws 
are being made by men who have neith- 


er knowledge or appreciation of the fine 
system of balances by which under our 
constitutional government the rights and 
liberties of the individual on the one 
hand and of society on the other are 
safeguarded. Our laws are being made 
by men who have no knowledge of the 
common law, that matchless structure 
erected through the centuries by the slow 
and patient processes of judicial reas- 
oning and construction by which every 
conceivable controversy may be determ- 
ined with justice to all parties. Our laws 
are being made by men who have no 
proper conception of the importance of 
stability in the law. Under the domin- 
ance of such men, many of whom are 
elected by organized minorities seeking 
special legislation favorable to limited 
groups, priceless fundamentals in prin- 
ciple have been ignored or violated, treas- 
ured fabrics have been destroyed, fixed 
rules which have governed our social and 
economic life for ages have been upet, and 
in the place of stability we find sub- 
stituted a mania for change. A passion 
for change has seized our law-making 
bodies and has developed to the extent 
that they seem willing to exchange any- 
thing old for anything new. Instead of 
fixed general rules governing society 
as a whole, we are having established 
a thousand and one special laws, govern- 
ing a thousand and one different classes, 
in a thousand and one localities. The 
multiplication of special and local laws 
has progressed to the extent of extreme 
danger. 


I do not believe, Mr. President, that 
it is within the power of the bar, even 
by united action, to instantly check the 
evils of our present-day legislation. But, 
I do have sufficient faith in the potency 
of their action to believe that if the 
lawyers of the country would set them- 
selves unitedly against these evils, and 
would send to our law-making bodies 
lawyers of training, experience, ability 
and integrity we should presently have a 
great improvement in legislation. I can- 
not conceive of a higher duty. I cannot 
conceive of a finer opportunity. I do 
not mean, Mr. President, to say that we 
shall have discharged our duty merely 
by sending a lawyer or set of lawyers 
to the legislature. . I mean that it is 
our duty to send these law-making bod- 
ies, state and national, the best we have 
in the profession, those who have proven 
their worth and wisdom. 


Much has been said of the duty of the 
lawyer to his client. I know that the 
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relationship of lawyer and client is both 


has been in the constitutions which it 
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than a good soldier should shun a battle 
confidential and sacred. But, the rela- has framed, the laws it has caused to in times of war because of its dangers. 
tionship of the lawyer to his government, be enacted, the treaties it has concluded, I know moreover that the discharge of - 
representing as it does the entire body the national and state policies it has political duties involves a sacrifice on k 
of society, is even more ‘sacred. The established, and in the interpretation and the part of lawyers of established ability id 
duty of the lawyer, as a citizen, to his application of the law to the various and reputation. Yet, what is the sacri- F 
government, imposed upon him by virtue conditions and problems of society. fice of material gain compared with the iS 
of his relationship to society, determined I am impelled to the conclusion, there- immeasurable good which may be accomp- 4 
by the Divine laws which govern all hu- fore, that in the present circumstances, lished by public service on the part of e 
man relationships, transcends in impor- our profession, so highly favored in its such lawyers? es! ; 
tance any duty which may arise from privileges and immunities, so highly fav- In the language of that distinguished ry, 
mere contract with a client. A lawyer ored in its material compensations, lawyer and patriot, Daniel Webster, I i 
should take no employment which con- should as an organization exert itself wih to conclude by asking: 2 
flicts with this higher duty. to put its ablest, wisest and strongest What is the individual man, with all 2 
The men of. our profession who have members in the legislatures of the coun- the good — evil that may betide him, 3 
achieved the highest fame have been men _— try. “+I know that there are many dis- 1‘ Comparison with the good or evil which 
whose services were given to the public. | agreeable features to American politics.  ™@Y befall a great country, and in the : 
‘The glory of the bar has not been in the But the fate of our country is determ- midst of great enagraroranee which con- 5 
victories of the court room or conference ined in large measure by its political  °°t that country’s fate? No man can ¢ 
: suffer too much, and no man can fall : 
chamber. The glory of the bar has not battles, and it seems to me that we too soon, if he suffer, or if he fall, in the 
been in the successes of its individual should no more shun a political contest = defense of the liberties and constitution 
practitioners. But the glory of the bar because it is disagreeable, or dangerous, of his country.” : 
Every member of the Florida Bar PLAY SAFE WHERE YOUR FAMILY a 
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National. 
Assure the life of policies by incorporating in this trust “gilt E 
edge” securities, the dividend from which will meet your 
premiums. 
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OTHER CASES OF INTEREST 


IN THE CIRCUIT COURT, 
HILLSBOROUGH .COUNTY, FLORIDA 
THE AMERICAN NATIONAL BANK 
of Danville, Virginia, 

v. WRIT OF ERROR TO 

CIVIL COURT OF RECORD. 

CHARLES H. GUNTER and 
MRS. L. W. GUNTER, joined by 
her husband, CHARLES H. GUNTER. 

The bank sued Mr. and Mrs. Gunter on 
their joint promissory note given to it. 
The note was made and payable in Vir- 
ginia and under the laws of that state 
a married woman may bind herself on 
such obligation to the same extent as 
if she were a free dealer. It does not 
appear by averment whether she was a 
resident of Virginia or not at the time 
of the execution of the note. Such are 
the allegations of Plaintiff’s Declaration. 
To this declaration Mrs. Gunter inter- 
posed her demurrer raising the question 
of her liability vel non in a suit on the 
note in the courts of this state, admit- 
tedly holding that such contract is void 
if made here. This demurrer was sus- 
tained and judgment entered thereon, 
and the case is here by writ of error to 
test the correctness of that ruling. No 
question is made as to the sufficiency of 
the pleadings raising this question. Dili- 
gent counsel in exhaustive briefs have 
been unable to find that the question 
has been settled by our court and in 
only two cases (Walling v. Christian & 
Craft Grocery Co., 27 So., 46; Fidelity & 
Casualty Co. v. Long, 114 So., 249) has 
our court mentioned the point but in 
neither was the court called on to de- 
cide it. So the courts of other states must 
be looked to as precedents. Two reasons 
have been advanced by some for the 
courts of the lex fori state refusing to 
enforce contracts of married women bind- 
ing ‘unon them in the lex loci con- 
tractus state, viz: that such contracts 
contravene public policy and though not 


18 A. L. R. (note) page 1543 et seq. 

It seems that when the lex fori and 
the lex domicilii are the same and do 
not permit enforcement, the contract 
will not be enforced, though under the 
lex loci contractus the contract will be 
binding. (Armstrong v. Bent, 112 N. C., 
59; Bank v. Shaw, 109 Tenn., 237; 
Bank v. Williams, 46 Miss., 618; Union 
Trust Co. v. Crossman, 245 U. S., 412) 
but if the lex domicilii and the lex loci 
contractus are the same and allow en- 
forcement the contract will be enforced 
though it be void or voidable under the 
lex fori. Union Trust Co. v. Grossman, 
245 U. S., 412; Taylor v. Sharp, 108 N. 
C., 377; 13 S. E., 188; Robinson v. 
Gusen, 87 Tenn., 445; 10 Am. S. R., 690; 
Benton v. Bank, 45 Neb., 850; 64 N. W., 
227; International Harvester Co. v. Mc- 
Adam, 142 Wisc., 114; 124 N. W., 1042; 
5 R. C. L., 950, et seq. 

Where the lex domicilii does not ap- 
pear from the record (as in the case 
at bar) it will be presumed to be the 
same as that of the lex loci contractus. 
Taylor v. Sharp, supra. 

As to what is meant by “public pol- 
icy” when it is said that such contracts 
are so opposed seems to be a disputed 
question or one about which the courts 
are confused in their discussion of the 
question. See authorities cited above and 
Thompson v. Taylor, 65 N. J. L., 107; 46 
Atl., 567; 66 N. J. L., 258; 54 R. L. A, 
585. Some of the courts discuss the 
question of whether such contracts are 
opposed to public policy from the stand- 
point of the legislative policy of the 
state with reference to the emancipation 
vel non of married women from their 
common law disabilities. But even though 
such meaning be attributed to “public 
policy” the same courts seem to enforce 
the contract if the lex domicilii and lex 
loci contractus are the same and allow 
enforcement. Illustrations of this doc- 


am of the opinion that the true mean- 
ing of “public policy” in this character 
of case is that stated in International 
Harvester Co. v. McAdam, supra, where 
it is said: “Public policy as here under- 
stood and as preventing such enforce- 
ment means that the contract to be re- 
fused life must be vicious or unjust or 
immoral.” The contract under consid- 
eration not being of that character the 
objection to its enforcement snouid be 
denied even though it be admiiied that 
some courts have assigned the reason 
that it is against “public policy” for re- 
fusing enforcement. It is doubted, how- 
ever, that a careful reading of these de- 
cisions bears out any such contention 
where the situation is that the lex do- 
micilii and lex loci contractus are the 
same and permit enforcement. 


And the second objection that there is 
no remedy must be likewise overruled. In 
Gibson v. Sublett, 82 Ky., 596, it is said: 
“In our opinion, whenever it is ascer- 
tained and determined, by judgment of 
court, that a contract made by a mar- 
ried woman in another state is valid 
and binding, as, according to the rule 
founded upon comity between the state, 
the contract in this case must be ad- 
judged, the remedy provided for the 
satisfaction of judgment should be ap- 
plied as though the judgment was against 
a femme sole, or a married woman in- 
vested with the rights and subject to 
the responsibilities of a femme sole.” 


This case states the rule to be de- 
duced from a long list of authorities 
there cited. See also Merrielles v. Bank, 
24 S. W. 564 (Texas); Baer Bros. v. 
Terry, 108 La., 597; 32 So., 353; Wood 
v. Wheeler, 111 N. C., 231; 16 S. E. 
418. 


It follows that the judgment of the 
Civil Court of Record should be re- 
versed and it is so ordered. 


obnoxious to public policy there are no trine are the Tennessee and North Caro- L. L. PARKS, 
remedies available for their enforcement. lina decisions heretofore cited. But I Judge. 
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